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OLE LANDO 


Scandinavian Conflict of Law Rules 
Respecting Contracts 


Party Autonomy and Center of Gravity 


HE CONFLICT OF LAW RULES respecting contracts are still uncodified 
in the majority of Western countries. England, France, Germany, and 


Ole Lando is Secretary in the Danish Department of Justice. 

The Scandinavian decisions cited in this article are reported in the following law reports: 

Denmark: Ugeskrift for Retsvaesen, abbreviated here as U 

Vestre Landsretstidende, abbreviated here as VLT 
Sd-og Handelsretstidende, abbreviated here as SHT 

Norway: Norsk Rettstidende, abbreviated here as NRT 

Sweden: Nytt Juridisk Arkiv. Avd. I., abbreviated here as NJA. 

Scandinavian decisions are generally cited with reference only to the law report, its annual 
volume, and page. Thus U 1939 p. 296, indicates Ugeskrift for Retsvaesen, volume 1939, page 
296. This form of citation is used in the notes below. 

Scandinavian literature on the conflict of laws of contracts is found in the following works: 
Denmark: 

O. A. Borum, Lovkonflikter (3 ed. 1948) 145-166, new edition under preparation: O. A. 
Borum and Karsten Meyer, Droit international privé du Danemark, 1930 (Extrait du Réper- 
toire de droit international, Vol. IV 213-227); Bernt Hjejle, Frivillig Voldgift (1937) 179 ff. 
Articles by Jan Kobbernagel, “Stiltiende partshenvisninger i den interlegale handelsret,” in 
Festskrift for Henry Ussing (1951) 267, and by Ole Lando, “(Om anvendelse af fremmed ret i 
internationale kontraktforhold,” in Handelsvidenskabeligt Tidsskrift (1952) 180-222; “Om 
anvendelse af fremmed ret i forsikringsforhold,” in Nordisk Forsikringstidsskrift (1955) 107; 
““Mellemmandens kompetence i internationale kontraktforhold,” in Gothenburg School of 
Economics Publications (1956) no. 2. (English summary.) 


Norway: 
Nikolaus Gjelsvik, Millomfolkeleg privatrett (2 ed. 1936); Gustav Hggtun, Die Parteiau- 
tonomie und die universelle Vereinheitlichung des internationalen Privatrechts (Oslo 1955); 


and an article by Karsten Gaarder, ‘(Om anvendelse af fremmed ret i kontraktforhold,” in 
Tidsskrift for Rettsvitenskap (1939) 217-241. 
Sweden: 

Most important is the book by Nial, Internationell formégenhetsratt (2 ed. 1953) 7-80. 
Also, books by Hjalmar Karlgren, Internationell privat- och processraitt (Lund 1950) 89-107; 
W. Michaeli, Internationales Privatrecht (1948) 284-341, (in German); and Bagge, Les con- 
flits de lois en matiére de contrats de vente de biens meubles corporels (1929); Lars A. E. 
Hjerner, Frimmande valutalag och internationell privatratt (Foreign Exchange Restrictions 
and Private International Law; Studies in Enforcement and Recognition of Foreign Penal, 
Revenue, Confiscatory, and Political Laws in Different Legal Systems) (Uppsala 1956, pp. 
66-232); and a publication by H. Berglund, “Svensk eller frimmande lag,’? Gothenburg 
School of Economics Publications (1946) no. 1. (English summary.) 
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most of the United States have no general statutes on this subject, but 
only a few provisions on details. The law is case law influenced by doc- 
trine. 

In the absence of statutes, the courts of some countries have stated 
the general rules or formulas by which they purport to determine con- 
flicts of laws in cases of contracts. Thus, the English courts have held 
that the proper law of the contract is the law that the parties intended 
to apply; if the intention is not expressed, it will be presumed from the 
terms of the contract and the surrounding circumstances.' In Germany, 
the courts describe their method? as one by which they seek as connect- 
ing factors, primarily, the expressed or tacit intention of the parties, 
secondly, their presumed intention, and thirdly, the place of performance 
of each party’s obligation; when a bilateral contract contemplates per- 
formance by the two parties in two different countries, the obligation 
of each party is governed by the law of the place of his obligation. In 
the United States, all decisions can not be fitted into a general formula. 
The one most often stated is that matters bearing upon the execution, 
the interpretation, and the validity of a contract are determined by the 
law of the place where the contract is made, and matters connected with 
its performance are governed by the law of the place of performance.’ 
To this must be added, however, that the parties’ expressed or tacit in- 
tention is recognized*—-sometimes reliance is placed even upon their 
presumed intention®>—and that some recent and important cases have 
overthrown the old system and have applied the so-called center of 
gravity or grouping of contacts theory.® This last method lays emphasis 
upon the law of the place which has the most significant contacts with 
the matter in dispute,’ thus attempting to avoid the difficulties attending 
the former rigid application of the law of the place of making or of per- 


1 E.g., Vita Food Products, Inc. v. Unus Shipping Co., [1939] A.C. 277. 

2 E.g., BGH 14 April 1953 (Entscheidungen des Bundesgerichtshofs in Zivilsachen, Vol. 9 
p. 221). 

3 Scudder v. Union Nat. Bank, 91 U.S. 406 (1875), Restatement of the Conflict of Laws, 
§§ 332 ff. and 358 ff. 

4 Wayman v. Southard, 10 Wheat. 1 (1825); Liverpool & G. W. S. Co. v. Phenix Ins. Co., 
129 U.S. 397 (1888); Lauritzen v. Larsen, 345 U.S. 571 (1953); Reighley v. Continental Illi 
nois Nat. Bank & Trust Co. of Chicago, 390 Ill. 242, 61 N.E. 2d 29 (1946); Aluminum Co. v. 
Hully, 200 F(2d) 257 (1952); Wm. Whitman Co., Inc. v. Universal Oil Products Co., 125 F. 
Supp. 137 (1954). 

5 E.g., Compania De Inversiones Internacionales v. Industrial Mortg. Bank of Finland, 
269 N.Y. 22, 198 N.E. 617 (1935); Deaton v. Vise, 186 Tenn. 364, 210 S.W. (2d) 665 (1948); 
In re De Gheest’s Estate, 362 Mo. 634, 243 S.W. 2d 83 (1951). 

® Barber Co. v. Hughes, 223 Ind. 570, 63 N.E. (2d) 417 (1945); Jansson v. Swedish Am. 
Line, (1 Circ. 1950) 185 F(2d) 212; Rubin v. Irving Trust Co., 305 N.Y. 288, 113 N.E. (2d) 
424 (1954); Auten v. Auten, 308 N.Y. 155, 124 N.E. (2d) 99 (1954). 

7 See the definition of the method in Auten v. Auten, note 6, supra. 
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formance. The courts in the United States have used a casuistic approach 
like the presumed intention of the English and German courts, but with- 
out relying to the same extent on this subjective and in many cases 
fictitious concept. 

Similarly, in the Scandinavian countries—-Denmark, Norway, and 
Sweden—the conflict of laws rules concerning contracts are for the most 
part uncodified and court decisions inspired by doctrine supply the law. 
Scandinavian courts seem to recognize party autonomy when there is an 
expressed or tacit intention to apply a certain law; if not, the center of 
gravity method is used. This method, long known in Scandinavia, as 
will be seen,* evolved from the very cautious and casuistic reasoning of 
the courts. This, as summarized in the following pages, may furnish the 
American reader with material for the evaluation of a method that is 
still in an experimental stage in the United States. 

In this field, it is possible to speak of Scandinavian law without dis- 
tinguishing between the laws of the several countries.** There is a close 
similarity in the substantive law and in legal thinking as a whole which 
dates back from our common history and which has been revived during 
the last century by enactment of several uniform acts on private law, 
e.g., on formation of contracts, sales, insurance, promissory notes, etc. 
This kinship may account for the common approach of the courts in 
Scandinavia towards the conflict of laws in contracts perhaps more than 
the influence from country to country which, though noticeable, does 
not seem to have been very great. The fact that in matters relating to 
status Sweden adheres to the nationality principle and Denmark and 
Norway to that of domicil has had little influence in the conflicts law 
of contracts; in Swedish doctrine, domicil has been regarded as con- 
clusive, at least in commercial matters. There are, however, slight 
divergencies. In weighing the contacts, Swedish courts refer to nation- 
ality more frequently than the Norwegian and particularly the Danish 
courts, which always rely on domicil. But this difference does not seem 
to have influenced the outcome of many cases.° 


I. INTENTION OF THE PARTIES 


The freedom of the parties to choose the law which shall apply to a 
contract is recommended so unanimously by Scandinavian doctrine" 


8 Infra p. 7 fi. 

8a Hjerner, op. cit., 170. 

® The only case found is the Swedish case in NJA 1934 p. 320 where the validity of a gift 
made by a Swedish national domiciled in Denmark was decided by the Swedish rules on gifts. 

10 Borum, op. cit., 150; Hjejle, op. cit., 187 ff., Lando in Handelsvidenskabeligt Tidsskrift 
(1952) 189 ff.; Nial, op. cit., 11 ff.; Karlgren, op. cit., 91. 
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and presupposed," if not recognized,’? in so many dicta of the courts that 
it must be said to be law. 

A distinction between two types of party reference or choice of law, 
which has been made in the German doctrine," has also played an im- 
portant part in Scandinavian writings." 

Party autonomy as here understood, regards an express choice of law 
by the parties as the contact that makes such law applicable, as does 
for instance the place of contracting in many American cases. The valid- 
ity of the choice is derived from the conflict rules of the forum, and it 
may therefore be called a party reference in conflict of laws.'® 

This conception is to be distinguished from what may be called “in- 
corporation” of foreign law. To the extent that such incorporation is 
permitted by the proper law of the contract, the parties are free to frame 
the conditions of their agreement. They may derogate from facultative 
requirements!® and shape the contract as they desire within the limits 
set by mandatory rules” of the proper law. This they may do either by 
defining the desired conditions in express terms or more succinctly by 
referring to the provisions of a foreign legal system, which they seek to 
apply wholly or partially. The latter is an incorporation of foreign law." 
It presupposes an applicable law different from that to which the refer- 
ence is made and derives its validity from the provisions of the proper law, 
not from the conflict rules of the forum. 

The difference between the two types of party reference becomes 
relevant in determining whether mandatory requirements of a legal 
system that normally would be applicable under the conflict rules of the 
forum, will be disregarded if the parties refer to another system.'® If 
such reference is recognized by the forum, the mandatory requirements 
of other legal systems than that selected by the parties are disregarded; 
if not, the mandatory rules of the proper law of the contract designated 
by the conflict rules of the forum apply, and the reference is then reduced 
to an incorporation of the law selected. 

1 Presupposed in Danish decisions in U 1899 p. 995 and in U 1927 p. 516, and U 1955 p. 
727, in a Norwegian decision in NRT 1926 p. 725, and in a Swedish case in NJA 1941 p. 350. 

12 Recognized by dicta in the Norwegian and Swedish gold clause cases NRT 1937 p. 888, 


NJA 1937 p. 1, and 1937 p. 17. The latter case indeed seems to make law in favor of the 
autonomy of the parties. 

13 Haudek, Die Bedeutung des Parteiwillens im internationalen Privatrecht (Berlin, 1931). 

4 Borum, op. cit., 151; Hjejle, op. cit., 180; Nial, op. cit., 11; Karlgren, op. cit., 94. 

18 In German termed “‘Kollisionsrechtliche Parteiverweisung,”’ Haudek, op. cit., 4. 

'6In French, “régles supplétives,” in German, “dispositive Rechtsnormen.” 

17Tn French, “régles imperatives,” in German “zwingende Rechtsnormen.” 

18JIn German, “Materiellrechtliche Parteiverweisung,” Haudek, op. cit., 3. 

19 See Hessel E. Yntema, “ ‘Autonomy’ in Choice of Law,” in this Journal, vol. 1 (1952) 
341 ff. 
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The distinction may seem conceptualistic to a common lawyer. How- 
ever, it has merit; the most important question connected with party 
autonomy, namely, whether the freedom of the parties to choose the law 
of a contract should be restricted to laws connected with the subject 
matter, arises only in connection with party reference in the conflict of 
laws. There can be no objection to party reference to a legal system not 
related to the matter, if the validity of this reference is derived from the 
proper law of the contract and does not exceed what the substantive 
rules of that law allow. 

On this question, most Scandinavian authors agree that the contract 
should have a connection with the intended legal system;?° some even 
that this should be a close contact, both intrinsically and in comparison 
with other contacts pointing to other laws.”! Asa result, no choice of law 
clause can lead to evasion of mandatory rules in the legal system most 
closely connected with the contract. This resembles the dicta of several 
American courts,” according to which the contract must have a real 
connection with the intended legal system.”* 

Today, however, the law of contracts presents a varied picture. On the 
one hand, the dirigisme of the modern welfare state has had a consider- 
able impact on the law of contracts. In Scandinavia, contracts concerning 
leases of immovables, life insurance, employment, and conditional sales 
to a large extent are regulated by rules designed to protect the weaker 
party. On the other hand, in the case of sales, leases of movables, loans, 
and some insurance contracts, the parties have more or less freedom in 
framing the terms. It is believed that a similar distinction between more 
or less “free”? contracts exists in most countries. 

In determining the center of gravity, some contracts in most cases 
are easily localized; others often have dispersed elements and are difficult 
to attach to any country solely on their objective contacts. A lease of an 
immovable, an employment contract, are examples of the former type; 
a sale made by correspondence between merchants residing in different 
countries exemplifies the latter. 

Finally, some contracts are international in type and character; such 
are certain wholesale transactions, some maritime insurance and rein- 

20 Borum, op. cit., 151; Karlgren, op. cit., 94. 

"1 Nial, op. cit., 19. 

2 E.g., Lauritzen v. Larsen, 345 U.S. 571 (1953). 

23 Cases where American courts have refused to recognize a party reference for lack of 
contact with the intended legal system are comparatively few: New York Life Insurance Co. 
v. Cravens, 178 U.S. 389 (1900); Gerli & Co. v. Cunard S.S. Co., 48 F.(2d) 115 (1931); Rags- 
dale v. Brotherhood of Railroad Trainmen, 229 Mo. App. 545 (1934), 80 S.W. (2d) 272; 


Owens v. Hagenbeck-Wallace Shows Co., 58 R.I. 162, 192 A. 158 (1937). This enumeration, 
however, is not exhaustive. 
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surance contracts, transport contracts, commercial credits. These often 
include uniform formulas, such as the Baltcon Charter Party, the La 
Plata Grain Contract, etc. Other types of contract are less frequent in 
international trade. 

It is submitted that the freedom of the parties to choose the applicable 
law depends upon a weighing of interests: on the one hand, the interests 
of the society where there are mandatory rules would demand their appli- 
cation. This interest is the stronger and more creditable the more the 
contract in question is regulated by mandatory requirements, and the 
more closely it is connected with the country concerned. On the other 
hand, the interests of international trade demand a certain freedom. 
This applies especially to contracts international in type and character, 
mentioned above. Some of these contracts are often difficult to localize, 
and the determination of the proper law by the parties may ensure fore- 
seeability. Application of the mandatory rules in another law to all 
international contracts may hamper the exchange of goods and services. 
These interests should also be recognized by the conflict rules of the 
state whose mandatory rules would be disregarded by recognition of 
such party reference to another law. They should be recognized also 
when the conflict rules of the forum designate another law than that 
chosen by the parties, to govern the contract. The mandatory rules of 
the law chosen apply in any event. 

It will be seen that the less a contract is restricted by mandatory re- 
quirements, the more international in type and character, and the more 
subject to uncertainty in determination of its center of gravity, the freer 
should the parties be in determining the proper law of that contract. 
It is natural that there should be correspondence between party 
autonomy in substantive law and in reference to conflict of laws. The former 
was one of the main grounds for the rise and development of the latter; 
party autonomy in the conflict of laws did not spread to areas where 
there was no or little freedom of choice in substantive law. 

Thus, it may be expected that Scandinavian courts in company with 
the French Court of Cassation* and the draft proposed by the Seventh 
Hague Conference,”** will allow parties a nearly unrestricted freedom of 
choice in sales contracts, in many of which, as remarked by the Court 
of Cassation, the interests of international trade are involved. Localiza- 
tion of these contracts solely by reference to their objective contacts is 
often difficult, and the relatively few mandatory rules of the legislation 


*4 Cour de Cassation, Chambre civile 19 February 1930, see Clunet, Journal (1931) 90. 
24a For the English translation of the Draft Convention on the Law Applicable to Inter- 
national Sales of Goods, cf., 1 American Journal of Comparative Law (1952) 275-277. 
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that might otherwise apply must be sacrificed to the advantage of en- 
suring foreseeability as respects the applicable legal system. 

On the other hand, it is improbable that such unrestricted freedom will 
be tolerated in life insurance and employment contracts. These contracts 
are more easily located than sales; they are more restricted by mandatory 
rules, and the interest in international freedom of movement is not in- 
volved to the same extent. It seems that a close objective contact with 
the intended legal system should be the price for allowing the parties to 
choose the law in question. Thus, the parties may select the law of the 
insured party’s domicil, though ordinarily the law of the main office of 
the company applies. In most employment contracts, parties may be 
allowed to select the law of their common origin or domicile if the con- 
tract is made in that country, though ordinarily the law of the place of 
work should apply.**> In contracts of leases of immovables and in some 
labor contracts, it is doubtful whether the parties should be given any 
freedom of choice at all. In leases, the law of the situs of the immovable 
perhaps would always apply. 


II. CENTER OF GRAVITY METHOD 

In Scandinavia as in other countries, the cases in which the parties 
have agreed upon the applicable law are few. Most frequently, no intima- 
tion on this subject, express or tacit, can be found in the contract. In 
such instances, the earliest reports from the beginning of the 19th cen- 
tury seem to apply the law of the place of contracting.?* This was in 
accordance with the laws of most countries at that time and seems to 
hive found some support in a Royal Order issued to the Supreme Court 
of Denmark—Norway of December, 1771, by which the members of the 
bar were forbidden to “‘allege the laws and statutes of foreign realms 
and peoples, except when it is most urgent, such as in cases arising from 
what has been contracted at foreign places.’’** 

Simultaneously, however, some courts stated in the grounds of decision 
other elements of contact that pointed towards the applicable law.” 
In this respect, they followed a traditional technique. Whereas the courts 
of other countries when the law is doubtful often formulate their grounds 
as syllogisms in which both the applicable rule of law and the facts sub- 





2% Denmark: U 1955 p. 727; Sweden: NJA 1941 p. 350, see infra, note 88. 

25 Tyonmark: Schlegels Samling av H¢jesteretsdomme, vol. 2, (1834) 84; Nyt juridisk 
Tidss! ift, vol. 4, (1843) 99; Juridisk Ugeskrift (1855) 413. 

Sweden: NJA 1879 p. 185; 1904 p. 384. 

%» Instruks for H@jesteret af 7 December 1771 § 30. 

% E.g., Juridisk Ugeskrift 1853 p. 65; 1856 p. 550; Arkiv for Retsvidenskaben, vol. 4, p. 
99 (1843) (Danish); Schmidts juridisk, Arkiv (Swedish, 1820) vol. 15, p. 97; NRT 1907 p. 
660; 1909 p. 414; 1921 p. 313. 
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sumed under this rule are established, the rules of law are often omitted 
by Scandinavian, and especially Danish courts.”” From early times, they 
seem only to mention those facts that seemed relevant. They state, for 
instance: ‘This contract which is made in Denmark and concerns goods 
situated in Denmark to be paid for in Danish currency is governed by 
Danish laws.” The reader is left to find which contact is decisive prima 
facie, which rule applies. This technique is not unknown in other countries. 
In the American cases, for example, it is not unusual for the court to 
state, in support of the application of the law of state X, that the con- 
tract is made in and is to be performed in state X, thus avoiding the 
doubtful question which law would apply if these two contacts were 
not located in the same country.** In Denmark and Sweden, however, 
this reasoning is more widespread. On the other hand, Norwegian courts 
are somewhat more inclined to state the rules of law.*? 

In the beginning of the present century, the domicil of the party, 
which long had played an important part, seems to have predominated 
over the law of the place of contracting. In support of the lex domicilii 
debitoris, the Swedish author Almén*° observed that in a majority of 
cases this leads to the application of the law of the forum, as the domicil 
of the debtor is the most common ground of jurisdiction. However, 
application of the law of the domicil of the debtor may lead to the adop- 
tion of two laws in bilateral contracts which impose obligations on each 
of the parties. This aspect of the rule was not often considered by the 
courts. Only in a very few cases, to my knowledge, was the consequence 
seen and drawn so as to subject the several obligations of the parties to 
different laws.*! The domicil rule, however, never became established. 
Other contacts were mentioned in the grounds, and exceptions were 
made to the rule. It is believed that this casuistic approach, in which 
only facts and no rules were stated, led to the grouping of contacts 
method, though not until the twenties and thirties was the method used 
in finding the proper law of the contract indicated in dicta by Norwegian 
and Swedish courts. 

In a Norwegian tort case of 1923,** concerning a collision between two 

7 See W. E. v. Eyben in this Journal, “Judicial Lawmaking in Scandinavia,” vol. 5 (1956) 
112 ff. 

28 E.g., Bird & Son v. Guarantee Const. Co., 295 F. 451 (1924); Jones v. Metropolitan 
Life Ins. Co., 158 Misc. 466, 286 N.Y.S. 4 (1936); Victorson v. Albert M. Green Hosiery 
Mills, 202 F (2d) 717 (1953). 

29 See W. E. v. Eyben in this Journal, ibid., 112. 

® Almén, Kommentar till lag om kép (Scandinavian Sales of Goods Acts Annotated) vol. 
1, p. 53. 

‘a U 1915 p. 9. See also, U 1918 p. 587. 
® NRT 1923 II p. 58: the so-called “Irma-Mignon case.” 
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Norwegian ships in British waters, Justice Hansson of the Supreme 
Court said: “I think that it is natural to start from the concept that a 
case primarily should be governed by the law of the country to which 
it has the closest connection or most intimately belongs.” By applying 
this method, he reached the conclusion that Norwegian law determined 
the liability of the shipowner for a fault committed by the licensed 
English pilot. 

A clear declaration of this center of gravity method in contracts cases 
was made in the middle and end of the thirties. The gold clause bonds 
issued by the Scandinavian governments in the United States shortly 
after the first world war furnished the occasion. The fact situations were 
very much alike in the cases presented in the three countries,** and the 
legal issue—whether the American Joint Resolution of 1933 abrogating 
gold clauses applied—was exactly the same. The courts also reached the 
same solution, namely that the Joint Resolution did apply, and that the 
debtor governments were allowed to pay their debts dollar to dollar 
without reference to the gold value of the dollar. In Norway, the Supreme 
Court unanimously agreed to a dictum by Justice Boye that ‘‘a subject 
matter like the present in the absence of any party agreement on the 
applicable law should be governed by the law of the country to which 
it has the closest connection, all circumstances taken into consideration.”’ 
In the corresponding Swedish case, the majority of the Swedish Supreme 
Court held that, in the absence of any agreement between the parties 
on the applicable law “this must be ascertained by weighing against 
each other those objective elements, that are appropriate to influence 
decision in one direction or another.” Less explicitly, the Danish Su- 
preme Court followed the same principle in the decision of 1939 con- 
cerning the gold clause bonds.** However, the Court did not indicate 
which method it adhered to, but stated shortly that ‘in view of the 
contents of the bonds issued in accordance with the two contracts of loan 
(with the American Guarantee Trust Company), especially the provisions 
concerning payment exclusively at the main office of the Trust Company 
in New York and solely in the gold coins of the United States, the ob- 
ligations of the Danish government must be held to be governed by the 
laws of the United States, so that the provisions of the Joint Resolution 
of June 5, 1933, apply to these bonds.” Nor was anything said, as in the 
Swedish and Norwegian cases, on what would have happened had the 
parties made an agreement concerning the applicable law. 





33 See NRT 1937 p. 888; outside law of contracts, see NRT 1953 II p. 1132. Both cases 
seem to have been influenced by the Irma Mignon case, supra note 32. 

4 U. 1935 p 82; 1939 p 296; NRT 1937 p 888; NJA 1937 p 1. 

35 U 1939 p 296. 
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lif. PRESUMPTIONS 


The center of gravity method does not involve a complete absence of 
rules. Rules exist, but they are not inflexible; they are presumptions or 
prima facie rules that apply unless special circumstances indicate an 
exception. An important question, also discussed in Scandinavia, is 
whether the center of gravity method, and the rules of presumption that 
it has brought in its train, give satisfactory and sufficiently predictable 
results. 

Before an evaluation of the method is given, the Scandinavian rules 
of presumption will be reviewed. Some of these have been stated by the 
courts, and some may, though with some uncertainty, be deduced from 
the grounds or the facts of the cases. 

a. It has been stated by the courts that an arbitration clause is a 
tacit agreement to apply the law of the place of arbitration.** It has also 
been stated that a clause by which the parties have agreed that a court 
shall have exclusive jurisdiction over disputes, indicates that they in- 
tend the law of the forum to apply.” 

b. The fact that the parties have used a contract formula and thereby 
adopted the language and legal expressions of one country is in itself 
not a very strong indication that they agreed upon its law. For instance, 
it has not overridden the presumption mentioned later that the law of 
the common domicil of the parties should prima facie apply.** But if 
the language and the legal expressions are those of one of the parties, 
this has been deemed an indication that they wanted that law to apply.*® 
The fact that a party has not understood that the law of the other party 
should apply, however, has been accepted as an excuse for the applica- 
tion of his law, especially if it was the law of the forum.*® 

c. Though the lex domicilit delitoris has receded somewhat in influence, 
it still plays an important part in Scandinavia.*! 

Thus, it may be concluded from the facts of some cases that standard 
contracts entered into with enterprises on uniform conditions, upon which 
the individual party is allowed no or little influence, are governed by the 
law of the business domicil of the enterprise. This rule applies to insurance 


36 NRT 1922 p 635; 1927 p 747; 1934 p 549; NJA 1899 p 184. 

37 U 1899 p 995; see also 1928 p 1045; U 1914 p 148. 

38 U 1904 p 86 and 1904 B. p 267; NRT 1921 p 313; NJA 1917 p 87. 

39U 1914 p. 148; 1939 p 296; NRT 1922 p 635; 1936 p 777; 1926 p 35; 1937 p 888; 1934 
p 549; NJA 1937 p 1. 

40 1913 p 342; SHT 1927 p 183; U 1934 p 570; NRT 1921 p 313; NJA 1912 p 231. 

4! Nial, op. cit., 38; Borum, op. cit., 148-49. 
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contracts,” transport contracts, sales in the retail trade,** contracts 
with banks and finance houses,** with telephone and telegraph companies, 
etc:** 

The underlying basis of the rule would be that mass bargaining like 
mass production brings down the cost and the prices. The enterprise 
must calculate expenditures and risks on the basis of a multitude of 
contracts and this calculation can be made safely, only if all the contracts 
are governed by the same law, i.e., the law of the enterprise. American 
companies have tried to achieve the same result by inserting in their 
contracts a clause to the effect that the contract is not final until it has 
been signed by some official at the head office of the company. By thus 
making the seat of the main office the place of contracting, they have 
tried to make the law of that place applicable to all their contracts. In 
Scandinavia, where the rule has not explicitly been stated by the courts 
but is only to be gathered from the facts of some cases and from doctrine, 
it seems to apply only to contracts concluded as “‘contrats d’adhésion.” 
The basis of the rule in reality motivates a presumption of still wider 
scope: 

Whenever a person for money “‘sells”’ a thing, a right, the use of a thing 
or a right, the cover for a risk, a completed piece of work, or some other 
object that characterizes the contract as a sale, a lease of a thing, an 
insurance contract, a contract for labor and work, it is generally “the 
seller’’ who calculates the price, his advantage of being able to predict 
the applicable law in all his contracts being presumably advantageous 
to both parties. Therefore, the contract should be governed prima facie 
by the law of the business domicil of ‘‘the seller.’’ This rule of the char- 
acterizing obligation is followed by Swiss courts“ and by the draft on 
the law governing sales in the Seventh Hague Conference in 1951,* but 
has not yet been adopted in Scandinavia. 

d. In the cases and literature, the argument also often appears that 
the law of the domicil should be applied, since a party generally assumes 
that his obligations should be governed by his own law. This assumption 
seems to have led to a presumption iu favor of the law of the domicil in 
unilateral contracts. Several Danish cases have applied the law of the 


NRT 1926 p 35. 

43 See infra notes 75-79. 

4U 1954 p 359; NRT 1924 p 723. 

45 NRT 1925 p 568. 

46 Borum, op. cit., 155; Karlgren, op. cit., 101. 

47 Entscheidungen des Schweizerischen Bundesgerichts 1952 II pp. 78 and 190. See Adoli 
Schnitzer, Handbuch des internationalen Privatrechts, vol. 2 (1950) 564. 

48 Cf., note 24a supra. 
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domicil to private promissory notes.*? The obligations of a surety have 
been governed by the law of his domicil.*° 

e. The common presuppositions of the parties have also led to the 
presumption stated in several cases that contracts made between persons 
who are domiciled in the same country are governed by the law of that 
country.*! In some Swedish and Norwegian decisions, common nationality 
has also led to the application of the national law.” 

Whenever the parties are domiciled in different countries, application 
of the personal law of the domicil would cut the contract in two, the 
obligations of each party being governed by his own law. This idea, which 
haunted the Danish decisions at the beginning of the century, has not 
appeared in the cases during the last forty years. 

f. In Scandinavia, the law of the place of contracting plays no part 
in contracts made by persons who reside in different countries. This seems 
to us to be justified. It is not possible to determine a place of contracting 
without giving priority to one single element in the making of the contract. 
If, as in the United States, the place where the agreement became final 
should be the place of contracting, this in Scandinavia would be the 
place where the acceptance reached the offeror. But this element has no 
justifiable priority over other equally necessary conditions for the con- 
clusion of an agreement. 

Greater weight is attributed to the /ocus contractus in contracts made 
by parties who both are present in the same country; this contact is 
decisive in two important rules of presumption: 

First, contracts made at exchanges are stated to be governed by the 
law of the place where the exchange is situated.** The rule presumably 
dates from times when the greater part of international trade took part 
inter presentes at fairs, markets, etc. It is still supported by the advantage 
of having one law apply to contracts made at places where dealing is 
rapid, where individuals as such play no part, and their personal connec- 
tions may be unknown to their contracting partners. The same reasons 
apply to transactions at markets, fairs, and auctions; it is highly probable 
that the courts will apply the /ex Joci contractus also in such situations.™ 

g. The courts have stated that a contract between parties who at the 





49 Juridisk Ugeskrift (Danish) 1856 p 550; U 1925 p 839; U 1932 p 572; NJA 1912 p 231. 
50U 1899 p 836; U 1940 p 652; NRT 1926 p 725; NJA 1912 p 231. 
51 U 1949 p 1122; NRT 1907 p 660; 1921 p 313; 1928 p 1098; 1933 p. 897; NJA 1917 p 85; 
1939 p 247. 

8 E.g., NRT 1931 p. 1186 and NJA 1941 p. 350. See also Séderquist in Svensk Juristtid- 
ning (1925) 107. 
83 U 1912 p 250; 1916 p 508; 1917 p 427. 
4 Borum, op. cit., 154; Karlgren, op. cit., 101; Nial, op. cit., 52. 
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time of contracting are both present in a country where one is domiciled, 
is governed by the law of the country where it is made.** This rule is in 
accordance with the general expectations of the party who is at home and 
who may not realize that he is dealing with a foreigner or appreciate the 
consequences thereof. It also is supported by the consideration that the 
alien coming to the other party like Mahomet to the mountain, must be 
taken to have submitted to the laws of the mountain. 

The presumption applies both in cases where the foreigner conducts 
business in the country and where his visit is only temporary. If he has 
established an agency, branch, or filiale, he will often be subject to meas- 
ures of control, in which event it may be desirable that the law of the 
place of the agency should govern all aspects of such business. 

h. By the laws of many countries, including those of Scandinavia, 
contracts concerning immovables are governed by the law of the situs 
of the immovable.** This rule is supported by an old tradition. It is prac- 
ticable because questions relating to immovables are governed by the 
lex situs. In dealings concerning property, property and contractual 
aspects are so intimately connected that a difference in the law applicable 
to the two aspects would lead to difficult distinctions and to inharmonious 
results. 

i. Contracts made with states or public corporations are governed 
by the law of the state concerned.*” The rule seems to be based on the 
myth of sovereignty. Thus, the Swedish Supreme Court has held a 
license contract between the Swedish army and a German factory, 
whereby the army procured the use of certain patents for the construc- 
tion of guns, to be governed by Swedish law.** This presumption, how- 
ever, did not prevail in the gold clause cases mentioned above. 


IV. TREATMENT OF CERTAIN CONTRACTS 


The general rules of presumption, mentioned above, operate with 
different weight in different contracts. This survey will be restricted, 
however, to some contracts frequent in commercial intercourse. 


SALES 


Danish and Swedish writers have sought to introduce the rule that 
the law of the domicile of the seller should prima facie apply in sales of 


55 Juridisk Ugeskrift 1851 p. 545; U 1918 p. 250; 1939 p. 595; 1940 p. 1082; 1948 p. 1220; 
NRT 1928 p. 520 p. 1098. 

56 U 1894 p. 4; VLT 1943 p. 162; NRT 1924 p. 1181; 1934 p. 152; 1936 p. 777. 

57 U 1921 p. 300; NJA 1930 p. 507. 

58 NJA 1930 p. 507. 
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movables.*® This is in accordance with the rule recommended above 
concerning the place of the characteristic obligation, also proposed in 
the draft of the Seventh Hague Conference. 

The courts have not yet openly declared their adherence to the rule. 
In a recent Danish case,*° decided by the High Court of Eastern Den- 
mark, Swedish law was applied on the question of prescription of a debt 
which had arisen from purchases made by a Danish husband and his 
wife in a Swedish department store. In Scandinavian law, rules of pre- 
scription are considered part of the substantive law. The spouses had 
lived as refugees in Sweden during the war, and during this period the 
department store had granted them credit. The court based the result 
on the grounds that the purchase was made in a department store in 
Sweden while the couple were there resident, and that it concerned 
goods consumed in Sweden and which should be paid in Sweden in Swedish 
currency. Had a firm presumption been presupposed, this elaborate 
enumeration of contacts would have been superfluous in a case of this 
character, where a retail sale was made inter presentes at the seller’s 
place of business. However, a case decided shortly thereafter by the same 
court shows a tendency to presuppose the law of the seller as the prima 
facie rule.* A German firm had sold and installed machinery in a Danish 
factory. The question was whether the Danish or German rules of pre- 
scription applied. The High Court applied Danish law on the following 
grounds: “In special consideration of the fact that the installation of 
the sold ... machines ... in the factory of the defendant partnership 
in this country was a considerable part of the obligations of ... the 
sellers ... and as it is uncertain whether the alleged defects were due to 
the materials delivered or to the installation, or to both, the relationship 
between the parties must be taken to have had such a close connection 
to the place of delivery that the substantive rules of Danish law must 
apply.”’ This rather explicit reason for applying another law than that 
of the seller’s domicile may indicate that the court was conscious of a 
general presumption in favor of the law of the seller. It may also be an 
example of reasoning by which the court purposely avoids establishing 
any rule of presumption. 

Earlier Danish decisions on contracts concluded between parties resi- 
dent in different countries have applied the law of the buyer when he 


59 Borum, op. cit., 154; Nial, op. cit., 50; Karlgren, op. cit., 109; Lando in Handelsvidenska- 
beligt Tidsskrift (1952) 209. 

6 U 1954 p. 359. 

1 U 1954 p. 891. 
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was Danish,® but no general rule has been established. The Swedish 
decisions supply no rule, and the Norwegian like the Danish are unclear 
on the applicable rules.® 

Contracts, however, made between parties who are present in the coun- 
try where one is domiciled are stated by the courts to be governed by 
the law of the party in whose country they are made.* This is in accord- 
ance with the draft of the Hague conference. Contracts concerning sale 
of immovables are as a rule governed by the /ex rei sitae.* 


CONTRACTS CONCERNING PAYMENT 


Like other contracts with banks, banker’s credits seem to be governed 
by the law of the domicile of the bank or agency that opens the credit 
both in relationship to the person to whom the credit is granted and to 
the one in whose favor the credit is opened.® 

Bills of exchange and checks are regulated by the conflict rules laid 
down in the almost uniform Scandinavian laws on bills of exchange and 
checks. These rules accord with the provisions of the Geneva conventions 
of 1932 and 1933. Under these provisions, the important questions of 
the effects of these instruments are governed by the law of the place of 
payment. This also applies to bills which at the same time are promis- 
sory notes. 

The courts have laid down no rules of presumption concerning the 
proper law of bonds and other negotiable instruments. A Danish author 
proposes the application of the law of the place of payment.® He refers 
to the rule on promissory notes in the above laws and to the gold clause 
cases in which the law of the place of repayment of the bonds was applied. 
The rule would apply only to negotiable instruments used in commercial 
relationships. A Swedish author,*® however, prima facie would apply 
the law of the domicile of the debtor. It is believed that the law of the 
place of performance prima facie should govern if the parties had agreed 

®U 1922 p. 1041; 1903 p. 642; 1934 p. 570. 

6% In NRT 1912 p. 602, the law of the Norwegian seller was applied without any grounds 
for this solution. Other cases like NRT 1897 p. 289, 1922 p. 635, 1924 p. 723, 1925 p. 568, 1928 
p. 520, 1931 p. 1186 are decided on grounds from which no general presumption can be de- 
‘luced. 

 U 1918 p. 250; 1939 p. 595; 1940 p. 1082; 1954 p. 359; NRT 1924 p. 723; 1925 p. 586; 
1928 p. 520. 

$5 See supra note 56. 

66 See NRT 1925 p. 568. 

67 League of Nations Treaty Series, vol. 143 (1933-34) and for a survey, Lorenzen, Cases 
on the Conflict of Laws (6 ed., 1951) 523. 


68 Borum, op. cil., 161. 
69 Nial, op. cit., 45 
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upon a special place of payment, but otherwise the law of the domicile 
of the debtor, which generally will cause no “conflict of qualification.’’”° 


INSURANCE CONTRACTS 


In insurance, the multitude of contracts concluded by the company 
constitutes a unity—statistically, economically, and legally. The analysis 
of risks on the basis of which premiums are calculated is safe only when 
all policies in force in one group are governed by the same rules of law. 
Furthermore, a number of requirements, pertaining partly to public and 
partly to private law, regulate the business of insurance today. The 
public law measures are all applicable to companies doing business in 
the territory of the country. These considerations make it desirable that 
the law of the place where the company has its office should govern in- 
surance contracts made with nationals and foreigners alike. The Scan- 
dinavian cases seem to be in accordance with this rule of presumption.”! 

When a contract is made with a branch office of a foreign insurance 
company, the law of the domicile of the branch office applies.” Many 
countries extend their control measures to foreign companies doing 
business from agencies inside the country. Most of the business, especially 
in the case of life insurance, is transacted with persons domiciled in the 
country; for this reason alone, the /ex loci contractus would govern in 
accordance with the presumption mentioned above. The policies will 
most frequently be written in the local language and will be considered 
a part of the company’s current business, subject to separate calculation. 

In one Norwegian case, however, the law of the main office of the 
company was applied.”* A Norwegian policyholder had taken out life 
insurance through a general agent of a Swedish company resident in 
Norway. The policy was made at a time when there was no difference 
in exchange between Swedish and Norwegian currency; it was drawn up 
in Swedish, and the amount insured was consequently indicated as an 
amount in “kronor” and not in “kroner.”’ It was probably part of the 
Swedish national insurance in force. This consideration was stressed by 
the court which regarded the legal relationship between the parties to be 
the same as the relationship between the company and its Swedish 
policyholders. Swedish law applied, and the company had undertaken to 
pay the insurance in Swedish “kronor,’’ which at the time of payment 





70 In determining the place of performance of money debts, Scandinavian law has chosen 
the domicil of the creditor, German law the domicil of the debtor; see BGB (German Civil 
Code) § 269 section 1. 

1 U 1928 p. 1045; NRT 1926 p. 35; NJA 1930 p. 507. 

72U 1928 p. 1045. 

7% NRT 1926 p. 35. 
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were worth more than Norwegian “kroner.’’ The payment of premiums, 
however, had ceased long before the differences in exchange arose and it 
is doubtful whether the same result would have been reached if at a 
later time the policyholder had been allowed to pay premiums in Nor- 
wegian currency. 

Reinsurance contracts seem prima facie to be governed by the law of 
the original insurer. This rule has some support in a Norwegian decision ;”4 
an argument in its favor is that the party reinsured generally frames the 
conditions of the treaty or individual reinsurance, which are then for 
the reinsurer to take or to leave. In most countries, reinsurance is free 
from strict control measures, and considerations concerning unity of 
risks do not seem to play any part in such business, at least not in Den- 
mark where each reinsurance treaty is calculated separately.” 


CONTRACTS OF TRANSPORT 


In a case of 1908, decided by the Admiralty Court of Copenhagen, 
it was observed obiter that the law of the flag applied to the liability of 
the shipowner for damage done to deck cargo.”* In a case of 1920,7° the 
liability of the shipowners for the negligence of the crew in discharging 
the cargo was decided to be governed by the United States Harter Act 
because the bill of lading was issued in New York and the ship sailed 
under the American flag. In later case,” the court was faced with the 
question whether the shipowner was liable for the captain’s antedating 
the bill of lading. According to the English law of the flag, the ship- 
owners were not liable, whereas the Danish law of the port of destination 
would hold them liable. The court most cautiously pointed out that the 
shipowners in this case, the ship having been chartered bound for orders, 
had not known the port of destination when making the bill of lading, 
that consequently they would not have submitted to any law unknown 
at the time of making, and that in the absence of any agreement as to 
the applicable law, the English law applied. 

Norwegian and Swedish courts seem reluctant to commit themselves 
to any firm rules. In a case of 1921,78 a close majority of the Supreme 
Court of Norway held that a penalty clause in a charter party should 
be interpreted by Norwegian law, on the grounds that the charter party 
was made in Norway between Norwegian parties and that the carriage 

4 NRT 1934 p. 549. 

“4a See Lando in Nordisk Forsikringstidsskrift (1955) 114-15. 

7 U 1909 p. 133. 

76 U 1920 p. 754. 

7U 1927 p. 516. 

78 NRT 1921 p. 313. 
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took place on a Norwegian ship, notwithstanding the fact that an English 
formula was used. 

The reckoning of lay days, demurrage, trimming, and other matters 
closely connected with the loading and unloading of ships are also decided 
on very concrete grounds and with some preference for the law of the 
flag.’? This presumption is of course overridden when the charter party 
refers to the ‘customs and laws of the port.’’ Generally speaking, the 
maritime cases provide an example of the casuistry of the grounds on 
which the decisions are based. It seems, however, that the application 
of the law of the flag would be the prima facie rule. 

Parties may choose the applicable law ;8° however, in a Danish decision,° 
there are indications to the effect that in transports to and from Denmark 
the minimum liability embodied in the Hague Convention, to which the 
Scandinavian countries are parties, may not be derogatéd from in favor 
of the shipowner, and this seems also to apply to other shipments to or 
from countries parties to the Convention or having separate rules cor- 
responding to the Hague Rules. In such a case, a choice of law clause 
selecting a legal system permitting exemptions of liability and coupled 
with an exemption clause, will not be respected. In the Danish case of 
1920 mentioned above, the court denounced and disregarded references 
in the bill of lading to rules permitting a more lenient liability to be applied 
by the courts of any other country to which the case might be taken. 
This reference, seeking to set aside the liability rules of the Harter Act, 
was not accepted. This seems to be in accordance with American,* but 
seemingly—not with English law.** This restriction of party autonomy 
may seem contradictory to the principles stated above (I). It might be 
thought that in maritime transport, an international contract par excel- 
lence, the interests of international trade would claim greater freedom. 
The conclusion of a convention between numerous states, however, in- 
dicates that in maritime transport the common interests of these states 
in having some mandatory requirements concerning the carrier’s liability, 
have overridden the interest of extensive freedom of contract even in 
these international relations. 

It seems that the law of the domicile of the carrier should apply prima 
facie to transport on land and by air. However, as far as land transport 


79U 1904 p. 267; NRT 1928 p. 1098; 1920 p. 646; 1907 p. 660; NJA 1939 p. 261. 

80 U 1901 p. 31. 

1 U 1940 p. 611. 

* Knott v. Botany Worsted Mills, 179 U.S. 69 (1900); The Brantford City, 29 Fed. 373 
(1886); Liverpool & G.W.S. Co. v. Phenix Ins. Co., 129 U.S. 397 (1888). 

* Vita Food Products, Inc. v. Unus Shipping Co., [1939] A.C. 277. 
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is concerned, the Eastern High Court of Denmark has twice* decided 
that the liability of the carrier for injury to passengers should be decided 
by the law of the place of wrong. It is doubtful whether this rule would 
apply in Norway and Sweden. The Western High Court has held that 
Danish law governed the liability of a carrier for damages to goods done 
in Germany on a carriage from Denmark to France. The grounds were 
that both parties were domiciled in Denmark and that the risk would 
not have passed to a French buyer until delivery had taken place in 
France.® 

In transports by air and by rail, the substantive law is embodied for 
the most part in the international conventions.** 


V. EVALUATION OF THE CENTER OF GRAVITY METHOD 
1. SUBJECTIVE OR OBJECTIVE METHOD OR BOTH? 


It is perhaps now possible to analyze and evaluate the theory adopted 
by the Scandinavian courts. The Swedish courts in the gold clause case 
described it as a center of gravity method based on the objective elements 
of contact. This suggests a refusal to base the decision on presumed in- 
tention, as do the courts of England and Germany. One may wonder what 
is the meaning of the words subjective and objective in this connection 
and whether the Scandinavian courts rely only on objective data? 

In accordance with Scandinavian terminology, any evaluation of in- 
tentions and interests that are peculiar to the parties in the concrete 
case before the court, would be termed subjective. On the other hand, 
objective considerations do not derive from the interests or wills of the 
parties in the individual matter in question; an objective method denotes 
a search for the average interests of a multitude of parties in situations 
analogous to the one before the court, and in addition the limitation of 
individual interests by society, giving weight only to justifiable interests 
of both parties, and to other social considerations without regard to 
their interests. 

Using this nomenclature for the concepts subjective and objective, 
it seems that a subjective approach cannot be and has not been wholly 
disregarded: 

In contracts where autonomy prevails, the common interests of the 


SU 1937 p. 414; 1953 p. 945. 

%© U 1949 p. 1142. 

85 Convention for the Unification of Certain Rules relating to International Carriage by 
Air, signed in Warsaw 1929 as amended by The Hague Protocol of September 1955. See 
Mankiewicz, “Hague Protocol to Amend the Warsaw Convention,” in this Journal, vol. 5 
(1956) 78 ff. 
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parties provide useful guidance for the court. It is a natural correlative 
to autonomy in the conflict of laws. In the vast borderline area between 
tacit party reference and the total absence of any implied intention, the 
subjective method has its field of application.’* As has been pointed out,* 
it has a pedagogical value in encouraging the court to try to identify 
itself with the parties; it does not encourage a mechanical counting against 
each other of the elements of contact pointing in different directions but 
rather a scrupulous evaluation of such elements. 

The subjective approach has been followed by Scandinavian courts. 
In the gold clause cases, for example, it was pointed out that the parties 
had prepared the bonds for the American market as American bonds. 
Another Swedish case applied Swedish law to an employment agreement 
under which a Swedish masseur had worked in the Transvaal in the South 
African Union for Swedish employers; the grounds included the considera- 
tion that, had the employers known that a covenant in the employment 
contract in restraint of trade, valid by Swedish law, was invalid under 
the laws of the Transvaal, they would not have made the contract, unless 
Swedish law had been made applicable by a party reference.* 

Often, however, no interests or no common interests of the parties 
to the contract at the time of its conclusion are ascertainable. Intentions 
and interests can then be ascertained only by calculations of the probable 
interests and presuppositions of a majority of persons in an analogous 
situation. This abstraction is perhaps an objective rather than a sub- 
jective approach. It is found in numerous decisions. 

It is a general idea of the Scandinavian substantive law*® of contracts 
that in interpreting, construing, or determining the effects of an agree- 
ment only the justifiable interests of both parties will be allowed to decide. 
Thus, an ethical check is put upon what may be called their presumed 
intention. The interests of one party, for instance, should not be decisive, 
solely because he was the stronger of the two and, had they discussed 
the matter, could have imposed his will upon the weaker party. This 
ethical control, it is believed, will also operate in the conflict of laws. 

It might be asked whether the contrats d’adhésion-presumption men- 
tioned above, applying the law of the large enterprise to contracts with 
individuals, is an application of the law of the stronger party solely based 
upon his bargaining power, and therefore shows that such ethical control 

8 E.g., U 1927 p. 516; 1928 p. 1045; 1935 p. 82; U 1939 p. 296; NRT 1897 p. 289; 1922 p. 
635; 1926 p. 725; 1927 p. 747; 1934 p. 549; 1936 p. 900; 1937 p. 888; NJA 1899 p. 184; 1917 
p. 87; 1937 p. 1; 1941 p. 350. 

87 Martin Wolff, Das internationale Privatrecht Deutschlands (3 ed. 1954) 143. 


88 NJA 1941 p. 350. 
89 Henry Ussing, Aftaler (2 ed. Copenhagen, 1945) 470; Nial, op. cit., 29. 
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is ineffective.*° This line of argument, however, is not convincing. As 
stated above, the purpose of the rule is not to favor the stronger party 
but to facilitate bargaining and to reduce his risks. This is in accordance 
with the interests of both parties as well as with that of society. 

In contracts tainted with dirigisme, the interests of society will count 
in weighing the contacts. Though the interests of both parties may har- 
monize in applying their common personal law to a labor contract, the 
society in which the work is performed will be interested to ensure that 
the work is carried out in accordance with the laws of that place, particu- 
larly if this involves some length of time. 

Recognition of party reference in cases where it is expressed or tacit 
and application of the grouping of contacts theory in other cases will 
work harmoniously together only if the subjective and the objective 
elements are taken into consideration in both types of cases. In contracts 
where autonomy prevails in substantive law, autonomy in conflict of 
laws should be unchecked by objective demands of connection with the 
intended legal system. This also is a field for the subjective approach in 
the absence of any party reference. The existence in England and Germany 
for generations of the presumed intention theory, supplementing refer- 
ence to express or tacit intention, attests the survival value of the sub- 
jective method. Where dirigisme has restricted contractual freedom in 
substantive law, the choice of law operates in a narrower field among 
those legal systems with which there is close objective contact, and in 
some contracts, such as lease of immovables, there will hardly be any 
choice in the conflict of laws. Here also the objective elements of con- 
tact as determined by the social aim of the substantive rules, predominate 
in localizing the contract. 

It seems then that the approach of the Scandinavian courts is both 
subjective and objective. It is close to a recent development in Swiss 
law.°°* Though the approaches of the English and German courts seem 
quite subjective in their search for the presumed intention, in some 
recent English cases it has been noted that this intention is also objectively 
ascertained; the German courts have recently revealed that to give 
effect to presumed intention is in fact the same as to determine the law 
of the contract by objective criteria.** How this newly objectivized in- 


9° See on this problem Soergel, Commentary to the German Civil Code, Vol. 4, p. 455 
Haudek, op. cit., p. 35 and 36. 

908 Decisions of February 12, 1952 (BGE 78 II 74), June 10, 1952 (BGE 78 II 191) and 
July 4, 1953 (BGE 79 ITI 165); see also BGE 79 II 295and BGE 80 II 179. Cf., supra, note 47. 

% Vita Food case, supra, note 83. 

2 Decisions of the German Federal Supreme Court of February 1, 1952 (see Ulrich Drob- 
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tention shall be delimited from reference to the place of performance, 
which was previously made when no intention could be presumed, is for 
the future to decide. Some very recent decisions do not seem to have 
abandoned a subjective approach altogether.” 


2. PROBLEM OF FORESEEABILITY 


In the gold clause case, the Norwegian court said that, in ascertaining 
the proper law of the contract, every circumstance should be taken into 
consideration. This indicates a casuistic approach and describes ade- 
quately the method used both before and after the gold clause cases in 
all the Scandinavian countries. 

Though it seems to have been adopted without influence from the 
doctrine, the center of gravity method has now received the approval 
of most writers.°* Some, however, have warned against it and claim that 
it involves uncertainty for the parties.** In contracts, foreseeability is 
more important than an equitable solution of the individual case. The 
method of searching for a center of gravity in each case makes it impos- 
sible to predict what the courts will do, following a “principle of lack of 
principle.’ The absence of fixed rules, furthermore, will aggravate the 
temptation to regard elements which point towards the forum country 
as more decisive than those pointing towards other countries. Fixed 
rules on the applicable law, such as the former /Jex debitoris rule, would 
ensure foreseeability and avoid arbitrariness. 

To this the supporters of the approved method reply that the localiza- 
tion of the contract is very often quite obvious for the parties. Further- 
more, there now exist rules of presumption covering typical situations 
and types of contracts, which might further be increased. These presump- 


nig, Sammlung der deutschen Entscheidungen zum interzonalen Privatrecht 1945-1953, 
(1956) No. 402b); September 30, 1952 (Monatschrift fiir deutsches Recht (1952) 734); April 
14, 1953 (Bundesgerichtshofzeitung Vol. 9, p. 221). See also decisions of the German Bundes- 
gerichtshof of January 26, 1951 (IZRspr. 1945-53 Nr. 232); February 1, 1952 (IZRspr. 1945-53 
Nr. 402, Monatsblatter fiir deutsches Recht (BL) 1952, 377); September 30, 1952 (Monat 
schrift fiir deutsches Recht (MDR) 1952, 734); April 14, 1953 (BGHZ 9, 221) in which it 
was reasoned that the use of presumed intention actually is no more than to ascertain the 
law of the obligation by means of objective data. However, the decision of the German Bun 
desgerichtshof of March 23, 1955 (as yet unpublished) seems to rely on the old formula, speak- 
ing with approval of presumed intention. 

% Decisions by the German Federal Supreme Court of March 23, 1955, and May 6, 1955 
(September 1956 still not in print). 

% Borum, op. cit., 153; Nial, op. cit., 37; Michaeli, op. cit., 299; Lando in Handelsvidenska 
beligt Tidsskrift (1952) 205. 

% Karlgren, op. cit., 100, and in Tidsskrift for Rettsvitenskap (Scandinavian law review 
published in Oslo, Norway) (1946) 337 ff., Hult in Festskrift tillaignad Nils Stjernberg, p. 140. 
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tions apply whenever the connecting elements are dispersed and by their 
use much uncertainty is avoided. In doubtful cases, the parties may 
obviate an unforeseeable solution by making reference to a specific law, 
and such an agreement is recognized nearly everywhere in the Western 
Hemisphere.* 

The merits of the center of gravity method seem convincing to the 
writer. The experiences of American courts have proved the difficulties 
of adhering to one or two fixed rules based on a single element of contact. 
The appearance recently in American cases of other solutions, whether 
reference to presumed intention or the center of gravity method, indicates 
that the traditional system does not work satisfactorily. Also, the Swiss 
courts have recently disengaged themselves from rigid rules, similar to 
those traditional in the United States, and seem now to have adopted a 
center of gravity method.” 

Another alternative would be to elaborate a detailed set of fixed rules. 
This is feasible theoretically, but probably no court could or would 
accomplish this. This would require legislation, and there seem to be no 
present plans in Scandinavia for the preparation of such a project. The 
elaboration of the necessary amount of well-formulated and sufficiently 
specific rules would be a great and difficult task and, in view of the doubt- 
ful value of such legislation, it might not be worth the effort. 

This is due to the fact that any fixed rules, general or detailed, might 
cause difficulty in practice; only a flexible method can meet the multitude 
of unpredictable combinations of fact situations. The cases show that 
contractual situations are manifold and of surprising variability. Only a 
flexible method can fit into a common pattern cases in which the parties 
have expressly or tacitly manifested their intention with cases where no 
such intention is to be found, without radical inconsistencies in approach 
and solution. The English and German systems have taken this into 
consideration; the center of gravity method approximates the systems 
of these neighbors and important trade partners of the Scandinavian 
countries. This also argues for the preservation of this method. 

Nevertheless, the uncertainty that the center of gravity method may 
occasion is a grave objection. How well the doctrine works therefore 
must depend inter alia upon the establishment of rules of presumption. 
Scandinavian law, it is believed, has not yet reached a stage of suflicient 
foreseeability. However, it should be taken into account that the number 
of reported cases is relatively small. But this alone does not explain the 


%6 Nial, loc. cit. 
°7 Supra note 47 and Schnitzer, op. cit., 558. 
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uncertainty.’’* The main reason is that Danish and Swedish and to a 
less degree Norwegian courts hesitate to lay down rules; their decisions, 
as remarked above, are casuistic. When Scandinavian courts assume that 
no reliance has been placed upon previous decisions, they generally do 
not feel bound by them. And when no rules are stated, the courts may 
well assume that no expectations have been engendered concerning future 
lines of decision. This renders any predictions based upon rules inferred 
from grounds of decision in which no rules are declared somewhat un- 
certain, and deductions from the mere facts of cases where no grounds 
are given still more dubious. But even where presumptions have been 
stated, on which expectations may be assumed to have arisen, Scan- 
dinavian courts, having no doctrine of stare decisis, are somewhat freer 
to change the rules than are Anglo-American courts.®* _ 

To this it must be added that, in any system which operates without 
fixed rules, the courts will sometimes be tempted to find reasons for 
applying the /ex fori. The greater the uncertainty the greater are the 
dangers of arbitrariness. 

However, were more rules of presumption to be established and given 
some firmness, the dangers of unforeseeability and arbitrariness will be 
measurably reduced. Such a development will be possible in Scandinavia 
without breaking radically with the prevailing theories and methods. 


VI. THE SCOPE OF THE PROPER LAW 


Scandinavian law has not adopted a “‘dépecage’”’ of the contract, allow- 
ing questions of formation, validity, and interpretation to be governed 
by one or more laws and questions concerning performance by another. 
In principle, the bulk of all these problems are governed by a single law, 
the proper law of the contract. The advantages of the application of a 
unitary law are, first, that none of the current difficulties of American 
law in distinguishing problems of “interpretation” from those pertaining 
to “performance”’ will arise; second, as most legal systems are supposed 
to have attuned their substantive rules on formation, effects, and dis- 
charge of contractual obligations to each other, no disturbance in the 
harmony of legal effects will arise from partial application of different 
laws.°*? 

However, there are exceptions. A person’s capacity is governed by his 


974 Since reports began around 1800, between 200 and 250 cases have been found on this 
subject in all three countries. 

98 See W. E. v. Eyben in this Journal 1956 p. 114. 

99 See Haudek, op. cit., 25. 
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personal law—in Denmark and Norway, this is the law of his domicil, in 
Sweden his national law. 

Formalities are governed by the law of the contract. But a contract 
will probably not be held invalid if it complies with the formal require- 
ments of the law of the place of making.’°° Some questions concerning 
the mode in which performance is to take place are governed by the law 
of the place of performance.'®! 

As a general rule, the courts of the three countries apply the law of the 
contract to questions concerning its formation. This implies that the law 
that will govern if an agreement is validly concluded decides whether 
such a conclusion has occurred. This includes the so-called meeting of 
the minds. In one case, referred to as the Nitedal case,’ a lady in the 
United States in the Dakotas, of Norwegian origin, in a letter written in 
Norwegian, had offered her tenant in Norway to sell him land in Nitedal. 
The tenant accepted, but she alleged in the proceedings that he had ac- 
cepted too late. The majority of the court held that she was bound by 
the acceptance solely on the grounds, valid under Norwegian but not 
American law, that she had not immediately ¢ ven notice to the tenant 
of her refusal to acknowledge the acceptance because it had arrived too 
late. This decision by the Norwegian Supreme Court has been criticized 
by writers who, with the minority of the court, would have recommended 
the application, in such a noncommercial matter, of the requirements 
of both American and Norwegian law for the conclusion of the contract.!® 

In principle, the law of the contract should govern the question of the 
meeting of the minds. This is in accordance with English, German, and 
French law. Only in exceptional cases, should the requirements of the 
law of the domicil of one party be cumulated with the law of the contract. 
Situations can be imagined where a party would incur hardship if he 
were bound by a certain behavior, for instance by inaction, when this 
effect is unknown in his own law. However, it is doubtful whether there 
was sufficient basis for such an exception in the Nitedal case, in which 
the negotiations concerned a sale of a Norwegian immovable and took 
place between persons of Norwegian origin and in the Norwegian lan- 
guage. The outcome might not have been the same had the seller in such 
a noncommercial matter been a third or fourth generation American. 
For such cases, the reasoning of the minority seems justified. 

The law of the contract will also govern as a rule the question whether 


100 Borum, op. cit., 85; Nial, op. cit., 47; Karlgren, op. cit., 91. 

101 Borum, op. cit., 159; Nial, op. cit., 48; U 1912 p. 690; 1917 p. &8. 
102 NRT 1924 p. 1181. 

103 Borum, op. cit., 157-58; but see Haudek, op. cit., 67-68. 
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the contract suffers from defects of consent. Thus, the Municipal Court 
of Oslo has held questions of duress and consideration to be governed by 
the proper law of the contract.'* Some Norwegian fishermen by threats 
of strike on the open sea had induced the English shipowner to promise 
higher pay. The promise would have been void by Norwegian law because 
of duress, but the court held it invalid by English law for lack of considera- 
tion. Thus, the outcome was the same under either law. In an earlier 
case,'°® however, the Norwegian Supreme Court said obiter that the ques- 
tion of fraud must be controlled by Norwegian law as the law of the 
forum, if the proper law of the contract would have tolerated an agree- 
ment void by Norwegian law. This suggests that in questions like fraud, 
duress, coercion, undue influence, etc., where ethics are involved, the 
substantive law and the moral standards that support the ‘“‘ordre public”’ 
are so Closely related, that behavior invalid for one of these reasons under 
the law of the forum would not be upheld if it were allowed by the proper 
law. 

It is generally agreed in the literature and faintly supported by one 
Danish case'®* that the law of the place where an agent acts is applicable 
to the question whether by virtue of his apparent authority he may bind 
the principal by contracts with third persons. The powers of the organs 
of a corporation and of a master of a ship would probably be determined 
by their source, that of the organs by the law of the main seat of the 
company, and that of the master by the law of the flag.!” 





10 NRT 1936 p. 900. 

10% NRT 1931 p. 1186. 

'% SHT 1923 p. 209. See Lando in Gothenburg School of Economics Publications (1956) 
No. 2 (with an English Summary). 

107 Lando in op. cit., supra note 106, at p. 11 (summary p. 25). 
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Corporate Control in Switzerland 


jo QUESTION OF CORPORATE CONTROL is a time-honored problem both 
in the United States and in the civil-law countries. It is still at issue. The 
statutory development in some states providing for a security-for-ex- 
penses requirement is but one aspect of this fight for power within the 
corporate system. The growing restriction of the range of vested rights 
in judicial practice, which is a simultaneous movement both in this coun- 
try and in Europe, is another sign of this development; this again does 
not benefit the general stockholder but favors concentration of power in 
the management stockholders. The general stockholder whose main 
weapon is his voting power in the legal meeting hitherto always has been 
the loser, for the reason that with respect to economic policy the bulk of 
individual stockholders are in a weak position against the group of man- 
agement stockholders engaged in active enterprise. 

Though according to European corporation laws the board of directors 
is not co-ordinated but subordinated to the stockholders’ meeting and 
though there does not exist a proxy machinery! to the extent usual in the 
United States, the share of the general stockholder in the distribution of 
power of corporate control has been diminishing also in Europe. It is the 
purpose of this paper to give a survey of the existing situation of corporate 
control in Switzerland as an example of the development of this question 
in Western Europe. 


I. CORPORATE CONTROL BY VOTING 


According to Swiss corporation law, the authority of the stockholders’ 
meeting is more extensive than that of the American corporation. The 
directors? not only are elected by the stockholders’ meeting,’ the latter is 


René M. Schmid is a Member of the Ziirich Bar, LL. D., University of Ziirich. 

1 The system of making out proxies to the management or its agents (proxy committee) is 
not usual in Switzerland, as stockholders who take part in management are excluded from 
voting resolutions releasing the board of directors. They are excluded from voting proxies. 
But they may vote in the election of the board of directors including their own election as 
director. Proxy fights are rare. Still, in recent times, such a proxy fight for control was pre 
sented by the open warfare between an antagonistic minority group and the management of 
the Internationale Industrie- und Handelsbeteiligungen AG, Basel (“Interhandel’’). 

? The power and duty of managing the corporate affairs may be delegated either to a 
single director or to a board of directors. 

3 Election of directors by bondholders or emplovees as under Delaware corporation law 
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also entitled to remove the elected directors at the pleasure of the stock- 
holders by majority resolution. Sec. 705 § 1 CO.*: * In addition, the board 
of directors is supervised by the stockholders’ meeting in that it has to 
pass the balance sheet, the statement of income, and the business report; 
it is entitled to determine the allocation of the net profits and to declare 
the dividends. Sec. 698 § 2 ciph. 3 CO. It decides upon the release of the 
directors.* Sec. 698 § 2 ciph. 4 CO. It is entitled to investigate into 
the activity of the management by asking for unrestricted informa- 
tion’ and by appointment of special committees or experts. Sec. 731 
§ 2 CO. By virtue of this authority, the stockholders’ meeting may 
also give orders to the board of directors. The bylaws* may enlarge the 
authority of the stockholders’ meeting but may not derogate from the 
authority provided for by statute. é 

This subordination of the board of directors gives the stockholders’ 
meeting at least virtually an important amount of power of corporate 
control. 

1. Majority Vote. The resolutions of the stockholders’ meeting are 
passed by majority vote. Each stockholder is in principle entitled to vote 
in proportion to the total par value of the shares he is holding. Sec. 692 





is not possible in Switzerland. But the bylaws to be accepted by the first compulsory stock- 
holders’ meeting preceding the incorporation can designate the first board of directors for a 
period of not more than three years. Sec. 708 § 2 CO. Furthermore public corporations having 
an indirect interest in private corporations can designate directors in the board of the latter 
if it is so provided in the bylaws of such private corporations. Sec. 762 CO. There are conse- 
quently three ways of forming a board of directors: election by the general meeting (practically 
the most frequent), designation by the bylaws (limited to the first three years), and delegation 
by a public law corporation (if provided in the bylaws and only for a limited circle of private 
corporations). 

4 Abbreviations: CO = Swiss Code of Obligations; BGE = decision of the Swiss Federal 
Supreme Court, official report; SJZ = Swiss Lawyers Journal (Schweizerische Juristenzei- 
tung); ZSR = Swiss Law Review (Zeitschrift fiir Schweizerisches Recht); SchwAG = the 
monthly review “Swiss Corporation” (Die Schweizerische Aktiengesellschaft). 

5 Corporation law is codified in the revised Swiss Code of Obligations. Sec. 620 to 763. The 
Swiss Code of Obligations, which forms the fifth part of the Civil Code (ZGB), dates as uni- 
fied Swiss law from 1881 and was first revised in 1911 with the unification of the entire Swiss 
private law. In 1937, the part of the Code of Obligations containing corporation and general 
commercial law was again entirely revised. 

6 After the release, the corporation can no longer maintain suits against directors with 
regard to their conduct in the management of the corporate affairs in the business year so far 
as their conduct of business can be checked on the basis of the balance sheet, the income 
statement, and the business report. BGE 65 11 7 f. 

7 BGE 54 II 25. 

8 The term bylaws is used as equivalent for the German term “‘Statuten” though it has 
not fully the same meaning: Swiss law does not distinguish between charter and bylaws, the 
latter (““Statuten’’) covering both purposes. The ‘‘Statuten” are voted in the first stock- 
holders’ meeting and are amendable. 
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§ 1 CO.* Nonvoting stock as well as nonpar stock is unknown. Each 
stockholder has a vested right to one vote. Sec. 692 § 2 CO. Cumulative 
voting shares are also inadmissible under the revised statute.’ 

2. Privileged Voting. This picture of an extremely democratic distribu- 
tion of voting power is marred by the further possibility to introduce 
(either in the original bylaws or by amendment thereof) a voting system 
of shares entitled to one vote, irrespective of their par value! (sec. 693 
§ 1 CO, the so-called “Stimmrechtsaktien,” privileged voting shares). 
The bylaws may introduce additional restrictions upon the vested right 
of one vote per stockholder: they may limit the voting power of a holder 
of several shares in any degree as long as there remains at least one vote 
to each stockholder. Sec. 692 § 2 CO. It is controversial, whether such 
restrictions can also be imposed by the bylaws in the form of an exclusion 
from voting in certain cases of adverse personal interests of stockholders." 
But in all cases such additional restrictions are valid only if imposed 
squarely on all stockholders." 

Much use has been made of the opportunity to change the proportion 
of voting power by introduction of such shares of excessive voting power 
through amendment of the bylaws. This has been done especially in order 
to protect the corporation against voting influences of competing or for- 
eign stockholders. As bearer shares are very widespread in Switzerland, 
control of the transfer of such shares is impossible'® and intrusion of 
unwelcome third parties correspondingly easy. The protection of the 
corporation against such threats without giving up completely the sys- 
tem of bearer shares can best be accomplished by introduction of priv- 
ileged voting shares.'* Nonpar shares being void and the issuing of par 


® Compare also German Corporation Act, sec. 114 § 1. 

10 But there still exist cumulative voting shares issued before the revision of Swiss corpora- 
tion law in 1937. They are not touched by this revision. BGE 67 I 248 f. 

'! A corresponding example in American corporate practice is given by Berle and Means, 
The Modern Corporation and Private Property (1932) 86. 

'2 The corporation is free to issue any number of privileged voting shares. BGE 71 II 281. 
The opinion put forward by Schucany, Kommentar zum schweizerischen Aktienrecht (1940) 
125, that the total number of privileged voting shares may not exceed the number of un- 
privileged shares, has been overruled by this decision. 

'3 Moser, Die Ausiibung des Aktienstimmrechts nach schweizerischem, sowie nach deut- 
schem und italienischem Recht (1944) 52 f.; Hagmann, Die Vertretung der Aktien in der 
Generalversammlung der Aktiengesellschaft (1951) 33 f. 

‘4 Spiess, Der Grundsatz der gleichmissigen Behandlung der Aktionire (1941) 78 f. 

16 The transfer of registered shares may be restricted under Swiss law by provision of the 
bylaws. Sec. 684 § 1 CO. 

16 Privileged voting shares have to be issued as registered shares and have to be paid in 
fully. Sec. 693 § 2 CO. The issue of registered common or privileged shares requires an amend- 
ment of the bylaws if not already provided in the original bylaws. The type of shares (regis- 
tered or bearer) must be explicitly covered by the bylaws. Sec. 626 ciph. 3 CO. Both types 
can be issued in a proportion stated in the bylaws. Sec. 622 § 2 CO. 
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shares under par value not being allowed (sec. 624 §1 CO) under Swiss 
as under German law,'’7 no way exists to water down old shares and 
their voting power by issuing’ new shares without or under par value. 
A corporation fearing acquisition of a majority of their bearer shares on 
the stock market by competitors will issue for its protection privileged 
voting shares of minimum par value, i.e., of Sfr. 100.—!*, in a number 
equal to that of the old shares, which might have a par value five or ten 
times that of the new shares. In the resolution increasing the capital and 
issuing the new shares, it will be provided that such new shares can only 
be subscribed by shareholders or third parties who fulfil the requirements 
set out for the purpose and passed by the stockholders’ meeting or that 
they are already subscribed by a bank or consortium which will sell the 
shares in turn only to such persons. Without such a protective clause, 
each stockholder according to sec. 652 CO has a pre-emptive right to new 
shares proportionate to his holding of old ones. Such a right of privileged 
voting can also be introduced by splitting up a certain number of old 
shares into several new shares of smaller par value, both types of shares 
having each one vote or by contracting a number of old shares into a 
smaller number of new shares with higher par value but the same voting 
power, thus privileging the remaining old shares. The contracting of 
shares requires the consent of the respective holders. Sec. 623 § 2 CO. 
Besides such cases of protection, privileged voting shares are created 
in many other cases merely for the purpose of controlling a stockholders’ 
meeting by management shareholders holding only a small fraction of 
the capital stock. This system is an appropriate device to establish legal 
control in cases where factual control cannot be exercised.*° 
Resolutions creating privileged voting shares have to be passed by a 
majority representing two thirds of the total capital stock.*! Sec. 648 
§ 1 CO. This provision gives minority stockholders a certain protection 
against manipulations of voting power by introduction of privileged 
voting shares. It also requires quick action on the part of the manage- 





17 German Corporation Act, sec. 6 § 2 and 9 § 1. 

18 Swiss law does not have the system of authorized capital stock. All shares have to be 
immediately issued and subscribed. 

19 Privileged voting shares may also result from a reduction of capital to restore a healthy 
financial standing. Sec. 692 § 3 CO. In this case the par value of such shares may be reduced 
below Sfr. 100. Sec. 622 § 2 CO. 

* Stockownership in Switzerland is not dispersed in a degree comparable to the situation 
in the United States. Yet there also exist a number of important Swiss corporations in which 
the shareholders’ meeting is dominated by mere factual control of minority groups in position 
to attract votes from scattered owners or to take advantage of apathy on the part of a large 
group of small stockholders. 

21 No quorum is required. Quorum requirements are rare in Swiss corporation statutes but 
can be provided in the bylaws. Sec. 703 CO. 
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ment in case acquisition of shares by unwelcome third parties has already 
started.” An additional, though more platonic, protection of the old 
shareholders is provided by sec. 706 § 2 CO: resolutions for introduction 
of privileged voting shares may be contested if they involve evident 
damage to the interests of stockholders, not necessitated by the purpose 
of the corporation. Such resolutions may also be contested merely with 
regard to the relation of the voting power of the two classes of share- 
holders created by the resolution.”* The stockholder’s ability to bring 
suit is curtailed by three circumstances: (1) that it is fully in the discretion 
of the courts to decide whether an alleged damage to stockholders’ in- 
terests is necessitated or not by corporate interests, which under modern 
trends makes the risks of losing such a suit very great; (2) that, according 
to a general principle, in civil-law litigation the losing party is assessed 
not only the fees of the court but also the opposing counsel’s fees; (3) that 
the value of the matter in litigation, which is the base for the determina- 
tion of the court’s fees and the fees of the opposing counsel, is determined 
in view of the value of the interests of the corporation and of all stock- 
holders.** Thus, losing such a suit may involve costs wholly out of pro- 
portion to the holdings of a stockholder and in many cases ruinous for a 
single stockholder. Very often the risks of such a suit can be assumed only 
by the financial resources of large stockholders’ protective organizations, 
investment companies, or banks with large holdings. 

On the other hand, elimination of privileged voting shares not only 
requires a majority resolution of the stockholders’ meeting,”* in which the 
privileged shares are entitled to make unrestricted use of their dispro- 
portionate voting power, but also a majority resolution of a special meet- 
ing of their holders. Otherwise, such voting privileges could be removed 
at any moment by a mere majority of the capital stock.2*° The by- 
laws can modify this provision in the interest of the privileged as well 
as at least theoretically in the interest of the nonprivileged stock- 
holders. 


® Otherwise, the only expedient is to increase capital by issuing shares paid in only at 
minimum, i.e., 20 per cent (sec. 633 § 1 CO), which resolution can be passed by mere majority 
of the stockholders’ meeting (BGE 26 II 432) or to abandon the system of bearer shares com- 
pletely by amending the bylaws. Only registered shares can be issued if not fully paid in. 
Sec. 683 CO. 

23 Schucany, op. cit., 145. 

* BGE 66 II 48, 54 II 23, 51 IL 23, 47 II 435. 

25 This is one of the few cases in which there is required a quorum: the stockholders’ meet- 
ing has to have a quorum of at least two thirds of all stockholders (not of the capital stock). 
If such quorum is not reached at the first meeting, in a second meeting a quorum of only one 
third is required. Sec. 655 CO. 

% Privileged voting shares are regarded as a type of preferred shares. Removal of privilege 
is provided for in sec. 654 § 2 and sec. 655 CO. 
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3. Voting Trusts and Restrictions of Transfer of Shares. Provisions of 
bylaws binding stockholders to vote generally or in certain cases accord- 
ing to fixed rules or for certain interests are void.” The vested right of 
each shareholder to at least one vote entitles him to exercise his right to 
vote according to his own free decision. Therefore, even the introduction 
of privileged voting shares may not secure an absolute control of the 
stockholders’ meeting by the privileged management stock. At least 
theoretically, it is possible that some of the holders of such privileged 
voting shares will make common cause with the rest of the stockholders 
and thus destroy the distribution of voting power created artificially by 
the introduction of privileged voting shares. To prevent such a develop- 
ment two precautions can be taken. A streamlined voting policy can be 
created by pooling agreements or voting trusts on the basis of gentlemen’s 
agreements or even of legal binding contracts with penalty clauses.** In 
contradiction to the provisions of German law,?’ contracts purporting 
to control the manner of voting are no longer held void under the revised 
Swiss Code of Obligations, so far as these contracts do not involve buying 
votes.*” 

Another frequently used means of protection is to include in the bylaws 
restrictions on the transfer of such privileged (registered) voting shares 
(so-called ‘‘vinkulierte Stimmrechtsaktien,” sec. 627 ciph. 8, sec. 648 
§ 1, sec. 686 CO). The corporation may refuse to register the transfer of 
such shares in certain cases specified in the bylaws. The bylaws may 
even provide that a registration of such a transfer may be refused without 
giving any reasons or that a transfer is not possible at all.*! Such restric- 
tions can be provided for either in the original bylaws or by an amend- 
ment in connection with the resolution issuing new shares.” 

The question whether such restrictive provisions may be introduced 
after issuance of the shares is a matter of acute controversy.** There are 





27 Schluep, Die wohlerworbenen Rechte des Aktionirs und ihr Schutz nach schweizerischem 
Recht (1955) 139. 

28 So-called ‘‘Konsortialvertrige, Poolvertrige, Stimmrechtssyndikate.” See Zimmermann, 
Stimmrechtsaktien und ahnliche Rechtsgebilde (1951) 76 f. 

29 German Corporation Act, sec. 299. 

39 Wieland in SchwAG 21 (1948/49) 83 f.; Sonntag in SchwAG 21 (1948/49) 210. Unpub 
lished decision of the Swiss Federal Supreme Court of June 29, 1948, in re Daetwyler v. H. 
Daetwyler AG. 

31 Schucany, op. cit., 116, 117. 

® Schucany, op. cit., 117; Schluep, op. cit., 125. 

% Schucany, op. cit., 117; Wieland in SchwAG 25 (1952/53) 170 f.; Schucany in SchwAG 
25 (1952/53) 80 declaring the right of transfer a vested right. Weiss in SJZ 39 (1943) 532; 
Goldschmidt, Grundfragen des neuen schweizerischen Aktienrechts (1937) 65 f.; Siegwart, 
Kommentar zum schweiz. Zivilgesetzbuch (Aktiengesellschaft) 354, regarding the right of 
transfer not as a vested right. 
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conflicting interests on the part of the corporation (protection against 
buying up shares, etc.) and on the part of stockholders (this is the only 
way to leave a corporation and to liquidate share holdings) which op- 
pose each other. In the light of the modern trend to reduce the vested 
rights of stockholders, it may be expected that in a coming decision the 
Swiss Federal Supreme Court will take a compromise position, confirm- 
ing the stockholder’s vested right to transfer, but only in cases where no 
evident interests of the corporation deserving protection and requiring 
restriction of transfer** are at stake. Actually, restrictions on transfer 
provide for protection only against transfer of shares to unwelcome 
third parties. It is a blunt weapon against holders already registered on 
the corporation books. 

4. Extension of Privileged Voting. A group of management stockholders 
holding enough privileged voting shares to outbalance by their voting 
power the remaining unprivileged shareholders may practically run a 
corporation absolutely. They may dominate resolutions concerning the 
appointment of the board of directors or its dismissal. They may pass the 
balance sheet, the statement of income, and the business report. They 
may, a matter of crucial importance for investment shareholders, pass 
resolutions fixing the dividends. 

Only in three cases of practically minor importance is the voting priv- 
ilege excluded: (1) resolutions concerning election of the auditors and 
(2) of special committees of the stockholders’ meeting, as well as (3) 
resolutions with respect to liability suits to be brought against directors 
or officers by the corporation,** have to be passed by a majority of the 
stockholders’ meeting voting in proportion to the par value of the shares. 
Sec. 698 § 3 CO. A further provision intended as protection of minority 
shareholders provides that resolutions passed by the voting power of 
privileged voting shares may be contested if they evidently prejudice the 
interests of stockholders without being necessary for corporate purposes. 
The practical importance of the latter remedy is highly doubtful. The 
stockholders’ ability to bring suit is again curtailed by the risk to be as- 
sessed ruinous costs in case the suit is lost. 

5. Counterbalance for Minority Protection. The main issue of the stock- 
holders’ meeting remains the election of the directors. The directors are 
elected by majority vote. In electing the directors, the stockholders are 


4 Baur, Der Gegensatz zwischen den wohlerworbenen Rechten des Aktionirs und den 
Interessen der Aktiengesellschaft und deren Uberbriickung (1951) 41; Lehner in SchwAG 
26 (1953/54) 201 f.; Schluep, op. cit., 129 f. 

36 But as directors can be released by resolutions passed by a majority of privileged voting 
shares, this provision will seldom work out as a means to protect the minority stockholders. 
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entitled to make unrestricted use of their voting power. By this principle 
majority voting becomes potentialized: the principal issue of the legal 
meeting may be decided by a group of management stockholders holding 
only a very small fraction of the corporation’s stock capital. To reduce 
the dangerous implications of this situation, Swiss law contains a special 
provision which aims at the same goal as the introduction of the cumula- 
tive voting system** in some states in the United States, i.e., facilitation 
of the appointment of directors representing minority interests. If there 
exist several classes of shareholders, as is the case when privileged voting 
shares have been issued, according to sec. 708 § 4 CO, the bylaws have 
to provide for the election of at least*” one representative of each class to 
the board of directors.** This means that the holders of privileged voting 
shares and, what is of greater importance, the holders of nonprivileged 
shares are entitled to propose at least one director for election by the 
majority of the stockholders’ meeting.*® The latter is bound to accept 
the proposed director except in case the proposal interferes with impor- 
tant interests of the corporation as a whole," e.g., if the person proposed 
lacks any ability to conduct corporate affairs. In such case, the group has 
to change its proposal. 

A director representing an important class of shareholders even has 
the right to ask for appointment as member of the executive committee 
of the board of directors. Sec. 708 § 5 CO. 

Even if such representation may not give minorities a real influence in 
the decisions of the management, because such representatives generally 
will be in the minority in the board of directors, the existence of repre- 
sentatives in the middle of the majority management will have a restrictive 
effect, as such representative has the opportunity to be present at the 
meetings of the board and thus to observe the ways and means of man- 
agement and also to inspect all documents of the corporation (which is 
not possible for the individual stockholder, especially if he is in a minority 
position). 

5. Special Cases of Exclusion from Voting. Finally, to protect the voting 
of the stockholders’ meeting from illegal influences, exclusions from voting 


36 This is not admitted in Switzerland since the revision of the Code of Obligations in 1937. 

37 The bylaws may develop this provision fully into a system of proportionate representa 
tion of the different classes of stockholders. 

38 Tf the bylaws lack such a provision, the right of the group is founded in sec. 708 § 4 CO 
itself. See Zimmermann, of. cit., 58. Such right can be enforced directly against the corpora 
tion without the detour of an action aimed at an amendment of the bylaws which would have 
to be followed by a second action to enforce application of the amended provision. 

39 BGE 66 II 51 f. 

‘0 BGE 66 IT 52. 
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have been provided by law in some special cases. Shareholders partici- 
pating in any function in the management of the corporation, i.e., as 
director, manager, authorized officer or agent, have no votes on questions 
involving release of the directors. Sec. 695 § 1 CO.*' If all shareholders 
participate in the management, the passing of the balance sheet at the 
same time means an implied release of the directors.** Nor is a person in 
this manner excluded from voting allowed to vote proxies of third parties 
or as trustee, guardian, executor, etc. The same rule applies in the case 
where persons vote proxies of persons taking part in management* or in 

case the latter are beneficial owners of the shares voted by third 
. persons.“ Sec. 691 CO. 

In order to protect shareholders’ meetings from manipulation of voting 
power by the directors of the corporation with shares of the corporation’s 
own stock in possession of the corporation, the corporation in principle 
is not allowed to rebuy shares of its own issue, not even out of surplus 
funds. Sec. 659 § 1 CO.**: “© There exist exceptions in case such shares 
are acquired (1) in accordance with a resolution to reduce the capital 
stock, (2) in satisfaction of claims of the company unless such claims 
derive from the subscription of shares, (3) by assuming a complex of 
assets and liabilities (e.g., an entire business or a firm) or (4) if such ac- 
quisition comes within the scope of the corporation’s business. Shares 
acquired in these exceptional cases have to be cancelled respectively or 
resold as soon as possible. Shares acquired according to these rules or in 
violation of sec. 659 § 1 CO may not be voted at the stockholders’ meet- 
ing. But such treasury shares are to be counted in determining the quorum 
of the shareholders’ meeting.‘” Shares in possession of third parties who 
are legal owners only, the corporation being beneficial owner,* are also 
excluded from voting. It is of great practical importance in this connec- 
tion that shares of the parent corporation owned by a subsidiary, which 


41 Schucany, op. cit., 126. 
“2 Funk, Kommentar zum QObligationenrecht II (1951) 325. 

43 yon Biiren in SchwAG 22 (1949 50) 156. 

4 BGE 53 IT 47 f.; 23 1 $27 f. 

48 Compare sec. 114 § 6 German Corporation Act. With respect to a buying of shares by a 
subsidiary corporation, see A. Wieland in SchwAG 20 (1947/48) 57 f. 

46 Sales contracts with respect to shares of the corporation itself are not void (BGE 60 II 
314; 43 II 298). Such contracts only create the liability of the board of directors for damages 
caused by such an acquisition, Schucany, op. cit., 75. 

47 Siegwart, op. cit., 444; contra: Schucany, op. cit., 62. 

48 Swiss law does not know the term beneficial ownership as a terminus technicus. It only 
knows legal ownership, but the courts in certain cases, as, e.g., in this case, take into considera- 
tion the factual relations to a third party as being economically the owner of chattels or choses 
in action. 
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is wholly controlled by the parent corporation, are also excluded from 
voting. In a decision of March 19, 1946,*° the Swiss Federal Supreme 
Court held that a subsidiary corporation may not vote shares of the 
parent corporation if the subsidiary corporation is absolutely controlled 
by the parent corporation. For in this case, the parent corporation de facto 
itself disposes of its shares in possession of the subsidiary corporation, 
which therefore are not allowed to be voted according to sec. 659 § 5 
CO.*° A subsidiary corporation is absolutely controlled by the parent 
corporation if the latter controls the subsidiary corporation by means of 
a dominant holding of shares or by other legal or factual devices to such 
extent that the subsidiary corporation in fact does not have freedom of 
decision. Without this application of the rules of sec. 659 § 5 CO to shares 
held by absolutely controlled subsidiaries, holding corporations could at 
any time vote their own shares by their subsidiaries to gain preponderance 
in the stockholders’ meeting. Manipulations of this kind being especially 
easy to carry through in the entanglements of dominating and subsidiary 
corporations of large industrial combines, this protective rule is an effec- 
tive weapon for the protection of minority shareholders in such combines. 
On the other hand, there are no restrictions with respect to voting shares 
of subsidiary corporations in possession of the parent corporation by the 
latter. Swiss law has no antitrust regulations. 


II. CORPORATE CONTROL BY BINDING DIRECTORS 
UNDER CONTRACTS 


Under Swiss corporation law, the main aspects of corporate manage- 
ment fall within the discretion of the board of directors, despite the ex- 
tensions of the authority of the stockholders’ meeting. Thus, with the ques- 
tion of corporate control by voting, that of controlling the corporation 
through direct control over the directors in case the management stock- 
holders do not themselves form the board of directors, is to be considered. 
This practice has become widespread in Switzerland since introduction 
of the requirement that the single director or the majority of the board 
of directors have to be citizens of and residents in Switzerland.*! Foreign- 
ers are free to incorporate corporations in Switzerland or to be manage- 
ment stockholders but they have to retain the service of Swiss citizens 
residing in Switzerland as responsible directors of such corporations. Only 
holding companies, since the revision of the statute in 1937, can be re- 





49 BGE 72 II 275 f. 

50 This principle has found expressed provision in sec. 114 § 6 of the German Corporation 
Act. 

81 Sec, 711 CO. 
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leased by special authorization of the Swiss Federal Government from 
this provision. 

1. Subordination of the Board of Directors to the Stockholders’ Meeting. 
According to the general principles of Swiss corporation law, the board 
of directors is in the first instance always subordinate to the control of 
the stockholders’ meeting. This is true not only in the sense that the di- 
rectors are elected and/or removed by it and have to account to the 
meeting with respect to the conduct of business. The stockholders’ meet- 
ing is also entitled to give to the directors binding orders in the framework 
of the authority of the meeting.®: ** Sec. 698 § 2 ciph. 5 CO. In all other 
matters not falling within the authority of the stockholders’ meeting, the 
board of directors cannot be controlled by the stockholders’ meeting in 
the reasonable exercise of their discretion. Sec. 721 § 2 CO.* If the in- 
structions of the stockholders’ meeting violate the statutes or the bylaws, 
the board of directors is entitled to have these resolutions avoided by 
proceeding in court. Sec. 706 § 1 CO. That such instructions in reality 
are rather rare does not need to be stressed. All other contractual rela- 
tionships are only of a subsidiary character with one single exception. 

The content of the mandate relationship between the corporation and 
the directors may be changed by contractual agreement between all stock- 
holders on the one side and the directors on the other side, as may be 
possible in a small or close corporation. The authority to conduct the 
business of the corporation thus may be restricted. In the unpublished 
leading case, Royaltex Lid. v. Fides,*> the Swiss Federal Supreme Court 
has held legal an agreement between the stockholders and the board of 
directors in which the authority of the latter was reduced to the formal 
direction of corporate affairs, excluding the actual management of the 
business. The latter was entrusted to a manager, who, according to the 
bylaws of the corporation concerned, had to be appointed by the stock- 
holders’ meeting and was the confidant of the stockholders, carrying out 
their instructions.** It is evident that by reducing the authority of a di- 
rector under a contract his liability to the stockholders is accordingly 
reduced. 


52 von Tuhr-Siegwart, Allgemeiner Teil des Schweizerischen Obligationenrechts (2nd edi- 
tion, Zurich 1944) 329 n. 13. 

53 The relation between directors and the corporation (stockholders’ meeting) is a kind of 
mandate relationship the content of which in large part is determined by the corporation law 
and the bylaws. BGE 44 II 138, 75 IT 153. 

% Instructions to the directors on subjects not falling within the authority of the stock- 
holders’ meeting are voidable even if based on a resolution passed by all stockholders. 

58 Decision of October 17, 1950. 

56 Such manager is neither required to be Swiss citizen nor to be resident in Switzerland. 
The requirements of nationality and residence are provided for only with respect to directors. 
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2. Subordination of Directors Representing Special Groups of Stock- 
holders to Such Groups. A first example of additional subordination of 
directors to third persons or entities besides their subordination to the 
stockholders’ meeting can be found in connection with the election of 
directors representing special groups of stockholders (e.g., of preferred 
stock) according to sec. 708 § 4 CO, which has been mentioned before. 
Such directors elected pursuant to an obligatory proposal of a special 
group of stockholders have to represent the interests of their special group 
so far as this is possible consistently with the interests of the corporation.*’ 
They are under legal contract to their group and at the same time in a 
mandatory relationship to the stockholders’ meeting and to the special 
group of stockholders. They therefore remain also subordinated to the 
shareholders’ meeting. Thus they have at the same time to take care of 
the interests of the corporation as a whole and within the corporation of 
the interests of the group of stockholders which they represent in the 
board of directors. 

According to the provisions of mandate law, especially sec. 397 and 
400 CO, the group representatives have to take instructions from the 
mandators and to report to them on their conduct of the business en- 
trusted. In this case too, the director may follow instructions given by 
the group only if they do not conflict with the law, the bylaws, and the 
instructions of the stockholders’ meeting as a whole. Stipulations to the 
contrary are void. 

Directors under such a mandate relationship to a group of stockholders 
are bound to resign on request of the latter, according to sec. 400 CO. This 
is the weapon of the group against a director who has been appointed 
upon their proposal and has afterwards lost their confidence. 

3. Delegation of Directors by Third Corporations and Public Entities. 
Corporations or partnership firms are not eligible as directors. But they 
are allowed to have their representatives elected in their place. Sec. 707 
§ 3 CO. In this way, another phenomenon of extracorporate subordination 
of directors has been provided. His principal being a stockholder, such a 
director is not even required to be a shareholder ad personam.**: © He 
again is responsible to the delegating corporation or partnership firm 


57 BGE 66 II 51. 

58 Gautschi in SJZ 45 (1949) 303; W. von Steiger in ZSR 62 (1943) 300a. 

59 Schucany, op. cit., 146; Funk, op. cit., 357. 

60 There is a conflict of authorities with respect to the question whether the corporation 
delegating a representative itself becomes liable for mismanagement by the latter in his ca- 
pacity as director. In the affirmative: Schucany, op. cit., 146. The dominating opinion (in the 
negative): Funk, op. cit., 357; Steiner in SchwAG 20 (1947/48) 146; W. von Steiger, in ZSR 
62 (1943) 313a. 
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under a mandate relationship or even under a labor contract.* In case 
of adverse interests, the corporative interests as a whole prevail over the 
particular interests of the delegating corporation or partnership. If such 
delegated director should be at the same time a director of the delegating 
corporation, he still is not bound to abstain from voting in the directors’ 
meeting of either corporation on issues affecting both corporations, in- 
cluding especially contracts between both corporations.” The situation 
is different if the interlocking director is sole director or the managing 
director of both corporations. But as has been held in most American 
jurisdictions, no arbitrary right is given to either corporation to avoid 
such a contract. A contract between both corporations is legal, if the 
party seeking to enforce it successfully bears the burden of showing the 
fairness of the transaction with respect to both corporations. A repre- 
sentative ceasing to represent his delegating corporation has to resign 
from the board of directors. Sec. 707 § 2 CO.* 

The delegation of representatives of a corporation to the board of 
directors gains special importance as means of control in large business 
enterprises operating juridicially independent subsidiaries. The repre- 
sentatives of the parent or holding corporation are elected to the board 
of the subsidiaries for the purpose of creating a uniform organization with 
respect to productive technique, trading, administration, and finance. 
Being under contract to the parent corporation and often being them- 
selves members of the top management of the parent corporation, the 
representatives are bound by instructions of the latter concerning the 
conduct of business of the subsidiary corporation. They have to conform 
their management of the subsidiary according to the general policies 
formulated by the parent corporation and to co-ordinate their operations 
with the conduct of business of the other units of the concern. 

Sec. 762 CO provides for an even more specific subordination of a di- 
rector: in corporations of public interest, the bylaws may provide for a 
delegation of representatives of public entities (the state, municipal cor- 
porations, etc.) to the board of directors. These directors do not have to 
be elected by the stockholders’ meeting but are appointed by the public 
entity and can only be removed by the latter. Such directors are subordi- 
nate and responsible only to the delegating public entity. The corporation 
is protected by a right to request the public entity to remove a delegated 
director for substantial reasons and may maintain action on this ground.® 


61 Von Tuhr-Siegwart, op. cit., 312; Gautschi in SJZ 45 (1949) 303. 

® Funk, op. cit., 358. Contrary to Italian law: Sec. 2193, Codice Civile. 

*§ BGE 63 II 174. 

Egger, special print from SJZ 34 (1937) 60; F. von Steiger, op. cit., 232. 
* BGE 59 II 288. 
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By special provision of sec. 762 § 4 CO, the public entity is directly liable 
to the corporation, the shareholders, and the creditors for acts of its 
delegate causing prejudice. This special provision of liability is the logical 
consequence of the right of the public entity to appoint and remove its 
delegated director at its discretion. 

4. Subordination of Directors to Individual Shareholders or Third Parties 
by Contract. Of greatest practical importance is the phenomenon of sub- 
ordinat‘on of directors to an undisclosed principal. 

Within the framework of the law, the bylaws, and rare instructions of 
the stockholders’ meeting, the board of directors has to carry out the 
management of the corporate business in the interest of the corporation 
with all due care. Sec. 722 § 1 CO. 

Obviously, the board of directors has ample discretion in the technical 
and financial conduct of the business enterprise. This is the point where 
contractual corporate control starts: a director may consent to a contract 
by which he will be bound to conduct the business of the corporation in 
the interest of an undisclosed principal so far as this is allowed in the said 
framework, creating in this way a mandate relationship different from 
that with the corporation itself. Under the mandate relationship, the 
director has to act according to the instructions and interests of the man- 
dator wherever he may carry on the business of the corporation in his 
discretion. Sec. 397 CO. He has to account® to the mandator and, upon 
request of the latter, to resign from his functions as director.® Sec. 400 
CO. As instructions from the stockholders’ meeting, agreements between 
all stockholders and directors, subordination of directors to the instruc- 
tions of special groups of shareholders, third corporations, and partner- 
ship firms and public entities are not held void, it may not cause surprise 
that such an additional subordination to extracorporate third parties, 
which may either be stockholders or nonstockholders, is held legal under 
Swiss law®’ and continental law in general.” 


66 Gautschi in SJZ 45 (1949) 303. W. von Steiger inZSR 62 (1943) 300a. Instructions under 
contract violating the law, the bylaws, or instructions of the stockholders’ meeting are void. 

67 With respect to the duty of the director to observe secrecy, see Huber in SchwAG 20 
(1948/49) 155 f. and F. von Steiger in SchwAG 20 (1948/49) 135. 

68 Gautschi in SJZ 45 (1949) 304; Staub-Pinner, Kommentar zum Handelsgesetzbuch 
(13th ed. 1926) 991 n. 2e. See also the German decision published in Juvistische Wochenschrift 
32 (1933) vol. 1, p. 130/131. 

69 The legality of such a contract has been affirmed in an obiter dictum of the Criminal Sec- 
tion of the Swiss Federal Supreme Court in decision BGE 78 IV 28/32. See also BGE 78 II 
445/455 in the case of a foundation. In Swiss literature, cf. Gautschi in SJZ 45 (1949) 301 
f.; W. von Steiger in ZSR 62 (1943) 300a f. (the latter with respect to such contractual rela- 
tions of the directors of a subsidiary corporation to the parent corporation); Eigenmann in 
SchwAG 26 (1953/54) 39/40. 

70 For German law, cf. the leading case, Decision of the Imperial Court, Civil Section, of 
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It goes without saying that such a twofold mandate relationship and 
subordination both to the corporation (stockholders’ meeting) and an 
extracorporate mandator may lead to conflicts of interest, as may also 
occur between the interests of any director as individual stockholder and 
the interests of the corporation as a whole.” In this case, the interests of 
the corporation again are paramount and a violation of them may result 
in the liability of the director concerned. But in sucha difficult situation, 
the director is protected by the fact that he may resign from the 
board of directors,” as well as renounce the mandate contract at any 
time.” 

The position of the contractually bound director depends to a large 
extent on the position of the undisclosed mandator within the corpora- 
tion. It is not beyond possibility that the principal of a director is no 
shareholder or only a small minority shareholder. But in such a case the 
election and re-election of the director depends on a majority of stock- 
holders not identical with his mandator. Re-election exclusively depends 
on the majority in the stockholders’ meeting. If the meeting does not 
approve the conduct of business which the director has carried out ac- 
cording to the instructions of his mandator, the latter will not be able to 
assure re-election. This situation may substantially diminish control 
exercised pursuant to a contractual relationship. On the other hand, these 
circumstances may encourage the independence of the contractually 
bound director. He may be misled to play out the assumed intentions of 
the stockholders’ meeting against the intent and instructions of his prin- 
cipal. Such a mandator may remove a director who has lost his con- 
fidence, his right to do so being based only on his contractual claim against 
the mandatury to request his resignation as a director. If such director 
does not resign, he will be responsible for breach of contract and for any 
damage caused to his mandator under contract. 








September 26, 1922, published in the official report, vol. 195, p. 392/5. In German literature, 
this problem is the subject of a very detailed study by Haussmann in 6 Zentralblatt fiir Han- 
delsrecht (1931) 10 f. See also Staub-Pinner, op. cit., 991 n. 2e; Godin-Wilhelmi, Gesetz iiber 
Aktiengesellschaftsrecht (2nd ed. 1950) 381, 385, 434; Goldschmidt in 34 Zeitschrift fiir das 
Gesellschaftswesen (1924) 307; Jacusiel in 18 Leipziger Zeitschrift fiir Deutsches Recht (1924) 
171 n. 7. 

For Italian law, cf. sec. 2391 of Italian Civil Code. 

For French law, see Pic, Des sociétés commerciales (1929) vol. 2, p. 556 f.; Royer, Traité 
des sociétés anonymes (3rd ed. 1925) vol. 2, p. 675. 

71 See Italian Civil Code, sec. 2391. Goldschmidt in 34 Zeitschrift fiir das Gesellschaftswesen 
(1924) 307. 

7 Haussmann in 6 Zentralblatt fiir Handelsrecht (1931) 12 f.; Staub-Pinner, op. cit., 991; 
Godin-Wilhelmi, op. cit., 434. 

73 Which will also mean resignation as director. 
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Contractual control is much more effective when it goes hand in hand 
with legal or factual control of the stockholders’ meeting, i.e., where the 
principal himself dominates the meeting. In this case not only will he be 
able to ensure the position of his confidant (fiduciary) in the board of 
directors, he also has the possibility to remove him at any time by reso- 
lution of the stockholders’ meeting’! without having to rely on his con- 
tractual right to ask for the director’s resignation. 

However, it often happens that the director under contract depending 
on a stockholder controlling the corporation as beneficial owner at the 
same time holds the shares in trust. He thus is able himself to secure his 
position by voting the shares which he holds for his principal. In this case, 
to remove such a director, the mandator has a twofold possibility. He may 
ask for restitution of the entrusted shares on the ground of his trust rela- 
tionship and afterwards remove the director by voting the shares, or he 
may ask the director to resign, which generally also will imply restitution 
of the entrusted shares. In any event, the removal of a fiduciary holding 
registered shares as a nominee or bearer shares as legal owner is a rather 
complicated matter. 

In the structure of large business organizations, the phenomenon of 
contractually bound directors may be usually found where a direct and 
disclosed delegation of representatives of the parent corporation to the 
board of directors of a subsidiary is not desired. 

The taxation upon compensation received by directors under contract— 
and also by directors delegated as representatives of a third corporation 
for the services performed as director of such a foreign subsidiary has 
found special provision in article X of the Swiss-American Double Taxa- 
tion Convention.”*> A United States resident is exempt from Swiss tax 
upon compensation received from a Swiss corporation for services per- 
formed as director of the latter, (1) when his services as director have 
been performed under contract with a corporation or other entity or with 
a resident of the United States, (2) if he is only temporarily present in 


74 Tf the principal controls all the shares of the corporation he may call a stockholders’ 
meeting at any time without formal! invitation. Sec. 702 CO. Otherwise, the principal has the 
right to ask a special meeting to be called in the form required by the law and the bylaws, if 
he holds at least one tenth of the capital stock. Sec. 699 § 3 CO. 

75 Convention between the Swiss Confederation and the United States of America for the 
avoidance of double taxation with respect to taxes on income of May 24, 1951 (Department 
of State, Publication 4407—-Treaties and Other International Acts Series 2316). See Locher, 
Handbuch und Praxis der schweizerisch-amerikanischen Doppelbesteuerungsabkommen, Fin- 
kommens- und Erhschaftssteuern, 1955, Nos. 116, 117, 118 (pp. 96-96b). 
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Switzerland for a period or periods not exceeding a total of 183 days per 
year.’® The same rule applies to a Swiss resident who is a contractually 
bound director in a United States corporation. This special provision 
illustrates the importance of the phenomenon of contractually bound 
directors on the international scale. 


76 The same exemption applies with respect to the ordinary director in case the compensa- 
tion received as director does not exceed $10,000.00—also if he is present in Switzerland not 
longer than 183 days per year. 











KAZIMIERZ GRZYBOWSKI 
Continuity of Law in Eastern Europe 


I. PRESUMPTION OF CONTINUITY 


Two categories of rules which affect the application of a foreign law 
may be distinguished. The first consists of rules governing conflicts of 
laws, which indicate the applicable law subject to the principle of public 
policy. The other includes the principles that govern the method of estab- 
lishing a foreign rule, distributing the burden of proof in various situations 
which may arise in the course of judicial proceedings, taking into account 
the fact that the courts of the forum will not take judicial notice of what 
the foreign law is.! Technically, therefore, such rules are rules of evidence 
and constitute a system of presumptions. Thus, unless otherwise proved, 
it is presumed that foreign law will have a rule identical with that of the 
law of the forum. “For instance, we may say that the court of the forum 
will not require in the first instance proof that the promises which the 
common law system recognizes as creating a contract make a valid con- 
tract under foreign law, or that payment is a good defense, or that there 
is an action for injury to the person caused by negligence.’ Another 
presumption is that a statute properly enacted continues in force unless 
it is proved that it was repealed. The function of such rules of evidence 
concerning the content of the foreign law called in to rule the legal issue 
in a case before the court, like that of the rules of conflict of laws, is to 
resolve the difficulties facing a court unfamiliar with the concrete rules of 
the foreign law. Under all circumstances, the court faced with a necessity 
to apply a foreign rule is conscious that, although the purpose of any legal 
system is to provide stability in social relations, it must develop and 
change in order to meet the needs of changing society. 


KAzIMIERZ GRzYBOWSKI is Editor, Law Library, European Law Division, Library of 
Congress. 

1 See: Colin, “Du récours en cassation pour violation de la loi étrangére,” 17 Journal 
du droit international privé (1890) 406-414; G. Appert, “Du réle de la cour de cassation 
dans l’application des lois étrangéres ou indigénes,” 9 Revue de droit international privé 
(1913) 338-355; Weiss, 2 Traité théorique et pratique de droit international privé (1907-13) 
192-200; Pillet, 1 Traité pratique (1923) Nos. 51-58; Pillet, Niboyet, Manuel (1924) 453, 463; 
Rolin, 1 Principes du droit international privé (1897) 269, 271 et seg.; Marty, De la distinction 
du droit et du fait (Paris, 1929) Nos. 85 et seg.; Niboyet, Cours de droit international privé, 
(2d ed.), (1949), No. 2, 529-531. 

2 Albert Martin Kales, “Presumption of the Foreign Law,” 19 Harvard Law Review (1906) 
409. 


44 








CONTINUITY OF LAW IN EASTERN EUROPE 45 


Presumptions assigning the burden of proof to one of the parties result 
from the conviction that a situation which is presumed to exist in fact 
prevails in the majority of cases. In case an inquiry should establish that 
the continuity of law in Eastern Europe is basically denied, and that a 
fundamental departure from the previous legal order is the rule rather 
than the exception, a presumption of discontinuity of law would be justi- 
fied. In the free world, both courts of law and various authors have indi- 
cated that soviet-type law has fundamentally departed from the tradi- 
tional principles on which legal systems of the civilized world are based.’ 

In Eastern Europe, the question of the continuity of the previous legal 
order has attracted great attention in legal literature and in the practice 
of the courts. The who'e problem had important political overtones owing 
to the fact that in the Goviet Union the doctrine that the revolution broke 
with the legal order of imperial Russia became one of the cornerstones of 
the new legal system of the Soviet state. A full account of the political 
aspect of the continuity of legal systems of Eastern European countries 
is outside the scope of this study. Suffice it to say that after World War 
II two main currents of thought registered significantly. In Yugosiavia 
and later in Bulgaria, in an imitation of the early Soviet development, 
laws totally repealing legislation prior to a certain date were enacted. In 
other countries, particularly in the earlier period, it was asserted that 
the very fact that no such drastic repeal of inherited laws was passed 
indicated that politically, socially, and economically the 1egime estab- 
lished after World War II differed basically from the legal order of the 
Soviet Union.‘ This school of thinking was not to survive. The prevailing 

3 Dobrin, “Apropos the Soviet Maritime Code,” 49 Law Quarterly Review, (1933) 249: 


“Soviet Acts talk private law but do not mean it sericusly. For intra-Soviet relaticns 
Soviet commercial legislation means nothing more than a working instruction of a large em- 
ployer to his various officers and managers. To treat such an instruction as inflexible law and 
to construe it with all the neatness which bourgeois canons have worked out for bourgeois 
legislative acts would mean according to Soviet standards almosi idiotism.” 

Cf. Grzybowski, ‘Free Courts on Soviet Law,” 3 Federal Bar News (1956), No. 4, 107- 
109. 

4 President BeneS of Czechoslovakia, speaking in 1946 at Charles University, Prague, 
pointed out that the difference between the evolutionary proccss whick was taking place in 
his country and the socialist revolution in Russia lay primarily in the form of social action by 
which socialism was being achieved in these two countries. In Czechosiovakia, the transition 
to the new social order was taking place within the legal system, which was being improved 
gradually to reach higher standards of social justice. The final aim and the method of transi- 
tion were not contrary to the rule of law. The continuity of law, which was for Bene§ indis- 
pensable so that the Czechoslovak state should fulfill its mission, represented the basic differ- 
ence between the Soviet form of government and the type of state which emerged in Eastern 
Europe after World War IT. E. BeneS, Svetova krise, kontinuita prava a nove pravo revolucni 
(Prague, 1946) 49-51. 

Traicho Kostov, in his speech to the Fifth Congress of the Bulgarian Communist Party in 
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opinion of legal writers, backed by the decisions of the highest judicial 
bodies, veered toward another conclusion. It was stated that the legal 
systems of the people’s states (as regimes established in these countries 
began to term the new political and social order) represent a revolutionary 
discontinuation of previous laws.* 

Although the core of the problem of continuity of law is intimately tied 
to political developments, a purely legal approach retains its full validity. 
No court can answer the question concerning the rule of law in a given 
country merely by an examination of political developments.*® 

Soviet and Eastern European jurists compare the evolution of legal 
systems in Eastern Europe in the prewar years to those phases in the 
legal history of Europe which have resulted in great progress in its laws. 
It is claimed that this evolution was inspired by the example of the Soviet 
Union, much as, for instance, modern civil law was inspired by Roman 





December, 1948, made the question of the continuity of law the central issue in drawing up 
the list of differences in the governmental structure of Bulgaria and the Soviet Union: 


“Revolutionary measures were possible in the Soviet Union but not in Bulgaria .. . In 
Bulgaria the rule of law was an essential precondition in order to maintain a balance between 
the various classes of society which shared the power, while in the Soviet Union the govern- 
ment was able to dispense with the rule of law and follow the rule of expediency.” N. P. Far- 
berov, ““O Klassakh i Partiakh v Stranakh Narodnoi Demokratii Tsentralnoi i Iugo-Vostoch- 
noi Evropy,’”’ Sovetskoe Gosudarstvo i Pravo, (1949), No. 9, 17-18. 


A communist writer in Poland admitted in 1947, when the struggle for power was not yet 
resolved and the communist party had to share it with other parties: 


“The state of people’s democracy [in Poland] did not come into being as the result of an 
armed revolution, civil war, or armed insurrection against the capitalists and landowners, but 
was born out of the national uprising against the Hitlerite invasion . . . In consequence the 
state of Polish people’s democracy ...is not a state of the working class ... of the dictator- 
ship of the proletariat, but a state of the wide front of various social classes.” R. Werfel, 
Nowe Drogi (1947), No. 3, 113. 


5 Seweryn Szer, ‘‘Unifikacja i Kodyfikacja Prawa Rodzinnego i Cywilnego,” Nowe Prawo 
(1954), Nos. 7-8, 31. 

6 In the Estate of Mary B. Kennedy, the California Court of Appeals considered the ques- 
tion of continuity of Romanian law after the establishment of the communist regime in Ro- 
mania. Presumption of continuity in California civil procedure finds statutory expression in 
subdivision 32 of section 1963 of the Code which lists among disputable presumptions the 
presumption “That a thing once proved to exist continues as long as is usual with things of 
that nature.” The court states that this presumption applies also to the law of a foreign state 
(In re Huss (1891) 126 N.Y. 537, 27 N.E. 784, 12 L.R.A. 620). The court refused to follow the 
appellant’s point of view that the violent change of government in Romania ruled out the 
presumption of continuity of Romanian law. Though prepared to take judicial notice of the 
fact of establishment of a communist regime in Romania, it stated: “‘... judicial notice, or 
evidence, that on March 15, 1949, Romania was a communistic state, though it supplies some 
information concerning the form of government of that nation, gives us knowledge of none of 
the details of the jurisprudence of that country, particularly as concerns discriminatory or 
nondiscriminatory laws of inheritance.” 106 Cal. App. 2d (1951) 621, 625, 627. 
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Law.’ In this context, however, only certain aspects of the sovietization 
of Eastern European law (as this process may be called) require examina- 
tion, in particular as this report is primarily concerned with the technique 
of change and less with the substantive effect of the legal development. 

Various reasons,* among them a difference in legal tradition, have 
caused the process of change of Eastern European laws to assume forms 
different from the emergence of soviet law. A legal reform was necessi- 
tated by the urgent need to introduce some order into a legal situation 
confused by long years of war, enforcement of enemy legislation during 
the years of military occupation, and the change of national frontiers, a 
need which was not contemplated by Soviet leaders when they embarked 
on the reform of the Soviet law. Even after World War II, there was 
more immediate purpose and plan in the reorganization of the laws of 
Eastern European states than there was in Russia after the October 
Revolution (1917). 

Methods of sovietization of Eastern European laws varied from coun- 
try to country. In some countries, a major role was assigned to the courts, 
which sometimes changed the content of laws without their textual modi- 
fication. In others, enactment of new legislation was the chief method of 
change. 


II. CONTINUITY OF LAW IN SOVIET THEORY 
AND PRACTICE 


The origins of legal theories concerning the continuity of law, which 
gained wide currency in legal theory and practice in Eastern Europe after 
World War II, are to be found in the early practice of soviet authorities 
and in soviet legal writings evolved at that time and in subsequent years, 
regarding the continuity of the legal order and certain international 


7N. P. Farberov, Gosudarstvennoe Pravo Stran Narodnoi Demokratii (Moscow, 1949); 
Aleksandrov, Sovetskoe Trudovoe Pravo, (Moscow, 1949), 369; B. Mankovskii, ‘‘Zasady 
Radzieckiej Praworzadnosci Socialistycznej,’’ Panstwo i Prawo, (1950) 33; F. Stajger, Uceb 
nice Obcanskeho Prava Procesniho, (Praha, 1955) 19. 

8 Political conditions established immediately after World War II played an important 
role in the emergence of the new regimes in Eastern Europe. In Yugoslavia where the new 
regime was perhaps closer than any other to the Bolshevik regime in Russia after the October 
revolution, the Yalta agreements provided for an interim regime ruling out the outright mo- 
nopoly of the Communist Party. The interim regime combined the royal form of govern- 
ment with the actual administration in the hands of people’s committees created by Tito’s 
partisans. Later one of the Yugoslav Communist leaders describing these events said :“The rec- 
ommendations of the Yalta Conference led, in March 1945, to the appointment of royal re 
gents, to the creation of a provisional government and then to the transformation of the 
AVNOJ (Anti-fascist Council of National Liberation) into a provisional National Assembly. 
This agreement was a foreign body, a tumor, planted by outside pressure on the body of our 
popular revolution.” Mosa Pijade, New Yugoslav Law, (1950), No. 1. 
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obligations inherited from the monarchical regime in Russia.? In most 
general terms, this practice was guided by the principle of discontinuity 
as regards both the Russian imperial laws and some of the international 
agreements contracted before the revolution. 

Soviet attitude is not without precedent. Similar claims have been 
advanced in the past by new regimes which gained control of a country 
after the violent overthrow of a previous government. It may be stated 
at once that such attempts have always been categorically rejected. It is 
clear that there is no principle of international law empowering a new 
government or regime to question an international engagement entered 
into by its predecessor.'° 


A. DISCONTINUITY OF PREREVOLUTIONARY LAws 


In practice, although the “repudiation of the continuity of prior laws’”’ 
has remained a fundamental principle of soviet jurisprudence," the actual 
policy of the Soviet Government and the actual legal situation in the 
country was not so clear-cut and consistent as soviet jurisprudence would 
like to assert.'? For the purpose of the present analysis, it is sufficient to 
summarize the main course of events. 

The repeal of the prerevolutionary laws took place in three stages 
First, the December 7, 1917, Decree of the Judiciary instructed the new 
people’s courts (supplanting the imperial courts) to apply ‘“‘the laws of 
the overthrown governments only insofar as they were not abrogated by 

® Lenin, 21 Soch., (1930- ), p. 450; Stalin, Problems of Leninism, (1949) 130. The doc- 
trine of the discontinuity of law was formulated by Marx, who in his analysis of the Paris 
Commune (1871), came to the conclusion that the socialist revolution differs basically from 
any other revolution in that it cannot preserve the institutions inherited from the bourgeois 
state. Lenin and Stalin in their turn held that this view was confirmed by the October revolu- 
tion in Russia. A socialist revolution consists not only of the seizure of power; it involves a 
violent and total break with the past, repudiation of old laws, and destruction of all govern- 
mental institutions of the former state. They argued that the reason for this is in the scope of 
the revolution. While the bourgeois-democratic revolution leaves the social and economic 
system based on economic exploitation of the proletarian classes unchanged, socialist revolu- 
tion involves also the abolition of exploitation and creates a classless society. 

10 Marek Krystyna, Identity and Continuity of States in Public International Law, (Ge 
neva, 1954) 34-36. 

1 An illustration of the formulation of the doctrine of discontinuity in the early Bolshevik 
legislation is provided by the Resolution of the People’s Commissariat of Justice of December 
12, 1919, on the Guiding Principles of Criminal Law of the RSFSR: 

“Proletariat, having won the power during the October Revolution, destroyed the ap- 
paratus of the bourgeois state . . . with all itsagencies, the army, police, courts, and the church 

. . it is self-evident that the same fate met all codes of bourgeois laws . . . Since the proletariat 
could not simply fit the existing mechanism of the bourgeois state for its own purposes, it was 
also unable to adapt for its aims bourgeois codes and had to deposit them in the archives o: 
history”. .. Sobranie Uzakonenii i Rasporiazhenii Pravitelstva, (1919), No. 66, Section 59%). 

2 Vladimir Gsovski, 1 Soviet Civil Law, (Ann Arbor, Michigan, 1947), 156-157 and 277 ff. 
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the Revolution and did not contradict the revolutionary conscience and 
revolutionary concept of law.” Second, the Decree of the Judiciary en- 
acted in February, 1918, instructed the new courts to follow the judicial 
statutes of 1864 as regards their procedure, and required the new judges 
to state the reasons why the court in each case “abrogated one law or 
another as obsolete or capitalist.” Finally, the Statute on the People’s 
Courts of the RSFSR of November 30, 1918, definitely prohibited any 
citation of prerevolutionary law in a court decision. 

Actually, various forces worked against a total application of the prin- 
ciple of the discontinuity of laws. Although the government looked with 
disfavor on any attempt to rule the country otherwise than by soviet 
statute, it often took a considerable time to enact even the rudimentary 
legislation to provide a legal basis for the orderly administration of jus- 
tice. The court had no choice but to resort to imperial laws, which though 
not cited, survived their formal abrogation and were constantly applied." 


B. DISCONTINUITY OF INTERNATIONAL OBLIGATIONS 


In international relations, the principle of discontinuity affected inter- 
national debts and certain categories of international treaties contracted 
by the ir perial regime. The decree of the Council of People’s Commissars 
of January 28, 1918, annulled all foreign loans “finally and without ex- 
ception.’ In addition, the Decree of October 28, 1917, on Peace declared 
void all secret treaties concluded by the previous regime insofar as these 
treaties were intended to benefit Russian landowners and capitalists." 
In the declaration addressed to the Moslem workers of Russia and of the 
Orient of November 24, 1917, the Council of People’s Commissars de- 
clared treaties concerning the partition of Turkey and Persia, and in 
particular on the emancipation of Turkish Armenia and annexation of 
Constantinople by Russia, as abrogated.'® Lastly, in the Treaty with 
Turkey of March 16, 1921, the Soviet Government declared that the 
capitulatory regime in Turkey as regards Russian nationals was annulled 
and abrogated.' Similar treaties were concluded with Persia (February 
26, 1921) and China (May 31, 1924). 

The fullest exposé of the doctrine of discontinuity in international 
relations of the revolutionary government was made during the Genoa 





3 Tbid., 280. 

‘4 Sobranie Uzakonenii i Rasporiazhenii Pravitelstva, (1917-18), Nos. 353 and 386. 

18 Thid., (1917-18), No. 2. 

16 Thid. 

'7 Leonard Shapiro, 1 Soviet Treaty Series, (1917-1928) 100. Cf. Thayer, “The Capitula- 
tions of the Ottoman Empire and the Question of Their Abrogation as it Affects the United 
States,” 17 American Journal of International Law (1923) 228; Shapiro, op. cit., 92 and 242. 
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Conference (April-May, 1922) which endeavored to lay conditions for 
the reintegration of revolutionary Russia into the European political and 
economic system. The core of the problem with which the Conference 
concerned itself was the repudiation of foreign governmental debts and 
nationalization of foreign property in Russia. However, the position of 
the Russian delegation during the Conference was all-embracing in its 
assertion of the doctrine of revolutionary discontinuity and may be con- 
sidered as generally expressive of the attitude of the Russian government 
in its international relations." 

The policies of the Russian revolutionary government were not clear 
and totally consistent. Although it announced the repeal of treaty pro- 
visions regarding the partition of Turkey, the decree of the Council of 
People’s Commissars of January 11, 1918, concerning Turkish Armenia 
at that time occupied by the Russian armies—acknowledged to the pop- 
ulation of Armenia the right to self-determination, including the right of 
separation from Turkey." But, as time went on, the Russian government 
was forced to clarify its policy as regards its stand on the validity of non- 
secret treaties. The exchange of notes between the British and Russian 
governments confirming the de jure recognition of the Soviet Government 
stipulated the continuation of existing treaties and anticipated new agree- 
ments to replace those treaties which had lapsed or had been repudiated.° 
Either by governmental proclamations, by reference in new laws, or 
official accessions, even indirectly by way of publishing the text of treaties 
in force between the Soviet state and the rest of the world, a number of 
international agreements entered into by the prerevolutionary govern- 
ment were recognized as remaining in force.”! 


18 In the Memorandum of May 11, 1922, the Russian delegation stated that ‘‘. . . revolutions 
which are a violent rupture with the past carry with them new juridical relations in the foreign 
and domestic affairs of states. Governments and systems that spring from revolution are not 
bound to respect the obligations of fallen governments.”” HMSO Cmd. 1667, (1922) 42-43; 
Ministére des Affaires Etrangéres, Documents Diplomatiques, Conférence Economique Inter- 
nationale de Génes, 9 Avril-19 Mai 1922. (Paris, Imprimerie Nationale, 1922) 64. Cf. 1 Op- 
penheim, International Law, (Sth ed.) 129-134; Marek, op. cit., 36 ff. 

19 Mezhdunarodnoe Pravo, ed. Korovin, (Moscow, 1951) 109. 

20 A. J. Toynbee, Survey of International Affairs, 1924, (Oxford Univerity Press, 1926) 
491. 

21 See: 1 Gsovski, op. cit., 309-313; cf. Peter Kleist, Die vélkerrechtliche Anerkennung 
Sowjetrusslands, (Berlin, 1934) 74-75; Pashukanis, Ocherki po Mezhdunarodnomu Pravu, 
(Moscow, 1935) 80-84; Mezhdunarodnoe Pravo, ed. Korovin, (Moscow, 1951) 107 ff. Mezh- 
dunarodnoe Pravo, ed. Durdienevski and Krylov, (Moscow, 1947) 154 ff. Krylov, “La Doctrine 
Soviétique du droit international,” 1 Recueil des Cours de l’Académie de Droit International 
(1947) 437. 
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lil. TRANSITORY MEASURES, REPEAL OF WAR TIME AND 
DISCRIMINATORY LEGISLATION (BULGARIA, CZECHO- 
SLOVAKIA, HUNGARY, POLAND, ROMANIA) 


On the eve of World War II, the legal systems of practically all states 
of Eastern and Central Europe, with the exception of Hungary and Bul- 
garia, included legislation inherited from Austria, Germany, Hungary, 
and Russia. The four latter countries had passed some of their provinces 
to successor states after World War I. The original legislation in force in 
these provinces, with the exception of laws that were obviously incom- 
patible with the new political situation, continued in force.*? In the period 
between the wars, a degree of unification of this veritable legal mosaic 
took place, of varying effectiveness, perhaps most extensively in Poland, 
most involvedly in Yugoslavia. Replacement of old legislation by new 
laws took an orderly form. It was very much like legislative processes in 
other countries which were taking steps to adjust their legislation to the 
needs of changing conditions. In fact, continuity went so far that in some 
of the new renascent states legislative reforms drafted in the old coun- 
tries were enacted under the new regimes. For instance, the Russian Code 
of 1903, only partly in effect, was adopted in toto for the former Russian 
provinces in Poland and the Baltic Republics. 

After World War II, several factors forced the governments and regimes 
to adopt various measures which had numerous aims in view. First, it was 
necessary to provide for the legal effects of the German occupation of 
those countries and for the removal of nazi and nazi-type legislation en- 
acted by the regimes of several of those countries. The latter had adopted 
certain aspects of German public institutions, affecting the rights of racial 
and religious minorities, or of social classes. Simultaneously, as either 
German occupation in some of those countries ended, or dictatorial or 
pro-German regimes fell, it was imperative to provide for a new consti- 
tutional basis for government in those countries. 

Bulgaria, Hungary, and Romania were obligated in the armistice agree- 
ments and later in the peace treaties to repeal discriminatory legislation, 
as well as legislation incompatible with the principles of democratic gov- 
ernment.”? Formally, Poland and Czechoslovakia enjoyed a different 


221 Gsovski, op. cit., 275. 

% Decree of October 16, 1944, D.V. No. 227; Decree of November 27, 1944, D.V. No. 
263; Decree No. 200, 1945 (III.17) M.E. In Romania, the repeal of discriminatory legislation 
of earlier regimes was a more involved process, requiring a greater number of legislative acts. 
Anti-Jewish legislation, for instance, was repealed by decree of December 15, 1944, Dreptatea, 
No. 95, Dec. 15, 1944. 
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status. As allied nations, they were not forced to assume international 
obligations as regards the reorganization of their legal systems. The main 


problem of both countries was to dispose of the legal effects of German 
occupation. 


The Polish measures dealing with German legislation in Poland after 
World War II can be fully understood only in the light of German legis- 
lation which affected Polish laws after the collapse of Poland in 1939. 
They had to take account of the fact that the Polish state re-established 
after World War II included German provinces (Regained Territories) 
awarded to Poland under the Potsdam Agreement, but which were not 
a part of Poland in 1939.*4 

Two fundamental principles motivated the Polish legislation enacted 
in this connection. Regulations of the German authorities introduced 
during war-time occupation definitely lost their validity, and all decisions 
passed by German courts of the same period were nullified. However, in 
nonadversary and divorce cases, Polish courts were authorized to decide 
with retroactive effect from the date of the original decision of the Ger- 
man court.”> Also the re-establishment of the Polish state afforded an 
opportunity to produce a greater unity in the Polish legal order, com- 
pred to its situation before the war. Admittedly, extensive unification 
had been accomplished at that particular time; nevertheless, three basic 
jurisdictions remained in existence, in 1945 as in 1939. A government 


24 By decree of October 10, 1939, issued by the Reichskanzler und Fiihrer, the Western 
provinces of Poland, which until World War I belonged to Prussia, were incorporated into 
the German Reich. In addition, the districts of Ciechanow and Suwalki, parts of central 
Poland, which until 1914 were part of the Kingdom of Poland (which belonged to the Russian 
crown) went to East Prussia, while the district of Lodz (renamed Litzmanstadt) was incorpo- 
rated into the Reich as a separate regency. Further south, certain parts of the province of 
Cracow were included in the regency of Katowice, which corresponded roughly to the former 
province of Upper Silesia. The decree of October 10, 1939, maintained the Polish law in force 
in all those newly incorporated Polish territories, unless it was inconsistent with the fact of 
incorporation, which deprived of force administrative law and constitutional provisions. Other- 
wise, Polish civil law has remained in force. Later, the Ordinance of September, 1941, intro- 
duced the German civil law in these provinces. In the rest of Poland, which came under the 
German occupation, Polish law was retained unless specifically changed by the German occu- 
pation authorities. 

% D.U. 25/151. A very similar situation that was created by the German annexation of the 
French provinces during World War II was solved by the French government and courts in 
an analogical manner. Cf. the decision of the French Cour de Cassation, chambre criminelle 
of December 11, 1952: 


“... the Court of Cassation can in no way admit that the de facto annexation of Alsace- 
Lorraine has had any effect in law, and above all that it could have suspended the application 
of French legislation . . . the continuation in force . . . of French law . . . is merely the applica- 
tion of the jus gentium reproduced in the Hague Conventions, according to which military 
occupation of a foreign country in no way impairs the sovereignty of that country, or its 
institutions, or its laws... ’’80 Journal du Droit International, (1953), 377-8. 
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decree on the administration of the Regained Territories of November 
13, 1945, introduced, in the new provinces acquired from Germany, 
Polish law as it was in force in the province of Poznan, the labor law in 
force in Polish Upper Silesia being excepted.* A similar decree of March 
30, 1945, was enacted as regards the law in force in the province of 
Gdansk, which consisted partly of Polish Pomerania, the former Free 
City of Danzig, and parts of East Prussia. German law in force in Gdansk 
was repealed as contrary to the “‘public order of the Polish democratic 
state.”” It was replaced by Polish law as it was in force in Polish Pom- 
erania.?? 

It must be said at once that the Polish legal order at that time included 
important elements of German law. These included parts of the German 
Civil Code and some of the German labor regulations. The latter were 
still in force in Polish Upper Silesia, which enjoyed a separate status and 
had retained numerous regulations from the Prussian labor law. In addi- 
tion, the Regained Territories were repopulated by Polish nationals who 
came either from Eastern Poland, ceded to the Soviet Union, or from 
the Central provinces. Polish law represented an element of continuity 
for these nationals, and not a violent breach with the previous legal order. 

The aforementioned decrees were only the first steps in the process of 
unification of the Polish legal order within the new frontiers of the coun- 
try. Subsequently, a great number of laws in the field of civil law—still 
governed by former Austrian, German, and Russian laws—were enacted. 
These introduced uniform provisions for the entire country.” 

In Czechoslovakia, the presidential decree of August 3, 1944, ratified 
and amended by the Provisional National Assembly on December 19, 
1945, repealed all legislation enacted in the period from September 30, 
1938 to May 4, 1945. The repeal was absolute, however, only as regards 
penal legislation and that on domestic relations. Other laws enacted dur- 


% D.U. 51/295. See also the resolution of the bench of seven justices of the Polish Supreme 
Court of May 21, 1948, No. c III. 2150/47, Zbior Orzeczen Sadu Najwyzszego, Orzeczenia 
Izby Cywilnej, (1948), 2 Zeszyt, 199-203. 

2D... TY/Si. 

28 The following laws have established identical provisions on the respective matters for 
all of Poland: Law on Persons, of August 29, 1945, D.U. 40/223; Marriage Law, of September 
25, 1945, D. U. 48/270; Law on Vital Statistics, of September 25, 1945, D. C. 48/272; Family 
Law, of January 22, 1946, D. U. 6/52; Law on Guardianship, of May 14, 1946, D. U. 20/135; 
Law on Marital Property Relations (Community Property), of May 29, 1946, D. U. 31/196; 
Inheritance Law, of October 8, 1946, D.U. 60/328; Property Law, of October 11, 1946, D. U. 
57/319. Finally, the Decree of November 12, 1946, D. U. 67/369, repealed all civil law pro- 
visions inherited from the former partitioning powers with the exception of some of those parts 
of the German Civil Code concerning the responsibility of officials for violation of their official 
duties. 
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ing the period of the Protectorate were maintained in force, provided 
they were not contrary to the Czechloslovak Constitution and its demo- 
cratic principles. It was within the jurisdiction of the courts, or authori- 
ties competent in each individual case, to decide to uphold such a law.”* 
Later, the Law of October 2, 1946, introduced certain modifications. Laws 
repealed for the territory of the former Protectorate of Bohemia and 
Moravia were enumerated. Unrepealed legislation was extended to cover 
the former Sudetenland.*®® Separate provisions dealt with transfer of 
property during the German occupation.*! 

In Slovakia, which had status during the war as an independent state 
the decree of the Slovak National Council of September 1, 1954, retained 
in force all laws passed between March 1, 1939, and September, 1944, 
provided that these laws were not contrary to the democratic and re- 
publican spirit of the state.” 

It is difficult to detect in any of these legislative measures a trace of 
the soviet doctrines on the revolutionary discontinuity of laws inherited 
from previous regimes. The same is true of the legislation on agrarian 
reform, enacted in the first years of the new regimes in power. Confisca- 
tion of landed property decreed in Bulgaria,®* Czechoslovakia,** Hun- 
gary,*® Poland,** and Romania*’ was one of the measures of retribution 
and punishment directed against traitors and collaborators with the 
enemy and not a measure of social reform. The land held above a certain 
maximum permitted by the law was expropriated against compensation, 
though provisions concerning that part of the reform were vague, some- 
times limited to indefinite promises, sometimes requiring further legis- 
lative action. The same applies to legislation on nationalization of indus- 
try and commerce in this initial period. Again, with the exception of 
confiscation of industrial property of traitors, the principle of at least 
partial compensation was adopted.* 

Another aspect of the legal situation in Eastern Europe after World 

29 Collection of Laws, No. 12 (1946). 

30 Thid., No. 195 (1946). 

31 Presidential Decree of May 19, 1945, Coll. No. 5, (1945), and the Law of May 16, 1946, 
ibid., No. 128, 1946. 

322 Dokumenty k ustavnimu pravu (Prague, 1946) 135. 

%D. V. No. 81, (1946). 

% Presidential Decree of June 21, 1945., Coll. No. 12, for the Czech lands, and decree of 
the Slovak National Council of February 27, 1945., Coll. of the Slovak National Council, 
No. 4. 

35 Law No. VI, 1945/VI Tv. 

3D. U. 17/4 of 1944. 

37 M.O., No. 68 bis., 1945. 


38 The principle of compensation for the nationalization of industrial and commercial prop- 
erty was motivated by an express desire to avoid a reaction of foreign courts like that which 
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War II represents the first phase of the constitutional reform. Programs 
of political parties and actions by new regimes in response to the demand 
for a change sought solutions within the constitutional tradition of each 
of the countries involved. Certainly at that period, there was no tendency 
to introduce the soviet form of government. In Romania, for example, 
the fall of the Antonescu regime was not synonymous with the return to 
the Constitution of 1938, and the Royal Decree of August 31, 1944, 
restored the liberal Constitution of 1923. In Bulgaria, the program of 
the Fatherland Front, which assumed power after September 9, 1944, 
stipulated the return of the state to the Tirnovo Constitution of 1879.*° 
The principle of constitutional monarchy was supported, and although 
the regents of the war period were held for trial, new regents took their 
place. In Poland, the Manifesto of July 22, 1944, of the Committee of 
National Liberation organized in Moscow, declared the Constitution of 
1935 abolished and re-enacted the Constitution of 1921 and parliamentary 
democracy." 

At all events, at that time of exceptional stress and urgency, there was 
little concern for the niceties of constitutional change. Despite the fact 
that important changes in the governmental apparatus in practically all 
of those countries were introduced, the orderly, prescribed-by-law method 
of voting and adopting new amendments was not championed. Even 
Czechoslovakia, which alone after World War II could have made a 
complete return to her system of government, resorted to extraordinary 
methods of adapting her political and governmental system to the needs 
of the moment. As a whole the republic returned to the Constitution of 
1920. The President’s decree of August 25, 1945,* on provisional na- 
tional representation failed to recreate the upper chamber, which was 
provided for in the Constitution, and passed over the matter in silence. 
In addition, separate national institutions were provided for Slovakia, 
although the principle of the unity of the republic was upheld. A Slovak 
Board of Commissioners and a Slovak National Council assumed direct 
control of Slovak affairs with certain common matters reserved to the 
central government in Prague.** In Poland, the upper chamber was abol- 


had followed the nationalization of industrial property in Russia. Cf. Zdenek Nespor, I Znarod- 
neni dolu a prumyslu (Praha, 1949), 30; Cf. Eugene Varga, in Mirovoe Khoziaistvo i Miro- 
vaia Politika, (1947), No. 3. 

39 Decree No. 1626, M.O. of September 2, 1944, No. 202. 

‘0 Rabotnichesko Delo, September 18, 1944. 

* D—D.U. 1 1944 Appendix; Cf. Rozmaryn, Polskie Prawo Panstwowe (Warsaw, 1949) 149. 

® Coll. No. 47. 

432 Dokumenty k ustavnimu pravu, Joc. cit., 151. Prague Agreement between the Central 
Government of the Republic, and the Presidium of the Slovak Nationa] Council of June 2, 
1945. 
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ished as a result of a popular referendum (June 30, 1946),** and in Bul- 
garia the same procedure was used to abolish the monarchy and to estab- 
lish a republican form of government, although the constitutions of 
neither of these countries provided for this method of constitutional 
change. 

A specific situation developed in Hungary. The collapse of Horthy’s 
government created a vacuum, and Hungary was reconstituted as a re- 
public. However, the entire body of pre-existing law was retained, and 
in 1947 the Hungarian Supreme Court confirmed the continuity of Hun- 
garian law, stating that earlier laws may be refused enforcement only in 
case of a fundamental discrepancy between a legal enactment and the 
principles contained in the preamble to Law No. I of 1946 (Constitution) 
which guaranteed “the natural and inalienable human rights.” 

The developments in Eastern Europe somewhat resembled the pattern 
of emergence of the Soviet state only at one point: the process of the re- 
establishment of government authority. The characteristic feature of 
this process was the participation of the people’s or national councils. 
These bodies assumed the duties of local government, replacing bureau- 
cratic public administration. But these councils functioned similarly to 
the Soviets in Russia only in Albania and Yugoslavia. In other countries 
of Eastern Europe, these councils, after a period of initial confusion, 
assumed the functions of local self-government. Also, their jurisdiction 
was co-ordinated with the jurisdiction of the centralized bureaus of public 
administration, manned by appointed officials. 

There was considerable conflict of opinion on the role of the people’s 
councils in Czechoslovakia. The message of President Bene to the Czech- 
oslovak State Council in London of February 3, 1944, clearly limited 
their role to the initial period. It was their task to provide interim gov- 
ernment and administration as Czechoslovak territories were liberated 
from German occupation. In May, 1944, Klement Gottwald, speaking 
from Moscow, saw in these committees a permanent feature of the Czech- 
oslovak government, a main channel of undivided government power 
very much on the Soviet pattern, with the National Assembly enthroned 
as a supreme soviet of the Czechoslovak Republic.** The fact that the 
Soviet concept of the role of the people’s councils ultimately prevailed is 
a later development. In the beginning, there was only a superficial simi- 

“D.U. 15/104. 

45 A referendum was held on September 8, 1946. Law on Referendum and Election of Grand 


National Assembly of August 2, 1946. D.V. 174. 
‘6 P. K. Narodni Vybory, National Committee for a Free Europe, (New York, 1951) 1-2. 
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larity between the Russian Soviets and the Eastern European people’s 
or national councils.*” 


IV. GENERAL REPEAL OF LAWS 


The change of a form of government or regime has never been inter- 
preted as automatically affecting the validity either of international ob- 
ligations assumed by a previous government, or of the legal system in 
force in a given country.** The principle forma regiminis muiata non mu- 
latur civitas ipsa seems to be held universaily valid.*® The only form of 
automatic repeal which represents an exception in such a time of change 
are those provisions of public law, previously in force, which lose effect 
because they are obviously incompatible with the new regime or form of 
government. 

Repeal legislation analogous to that of the early soviet legislation was 
passed in only two of the satellite states with communist regimes which 
were established after World War II. During the war, the resolution of 
the Yugoslav AVNOJ (Antifascist Council of the National Liberation 
of Yugoslavia) of November 29, 1943, which banned the Yugoslav Gov- 
ernment in Exile and King Peter II from the country, reserved the right 
of the future Yugoslav regime to question the validity of international 
agreements entered into by the Government in Exile. In addition, it 
warned that no such agreements entered into in the future would be re- 
spected.*° 

On February 3, 1945, the Presidium of AVNOJ decreed that all legis- 
lation enacted during the enemy occupation was invalid.*! Later, the Law 
of October 23, 1946," distinguished between the two kinds of legal pro- 
visions. All regulations enacted by the occupation authorities and their 
collaborators were declared “nonexistent” (Sec. 1), while provisions of 
law which were in force on April 1, 1941 (date of the German invasion of 
Yugoslavia), “lost their legal effect’? (Sec. 2). The laws which were re- 

47 Polish Law of September 11, 1944, as amended on January 3, 1946, D.U. 3/19, 1946. In 
Bulgaria, local committees were active in addition to the centralized administration as organ- 
izations of the Fatherland Front of October 12, 1944, and a government decree of November 
2, 1944, D.V. 2421, co-ordinated their activities with those of administrative agencies. Cf. 
Czechloslovak decree of December 4, 1944. Official Gazette, No. 18. See also 2 Dokumenty k 
ustavnimu pravu, Joc. cit., 40. 

48 Cf. “A deed to a treaty with a sovereign as such inures to his successor in the government 
of the country.” The Sapphire, Supreme Court of the United States, 11 Wallace, (1871) 164. 

‘9 Cf. In re Tatarko, District Court of Rotterdam, Holland, A.D., (1949) 314-315. 

60 Sluzbeny List (1945) No. 1. 

51 Tbid., (1945) No. 4, Law No. 51. 

82 Tbid., No. 86 (1945), ibid., No. 605 (1946). Cf. Berthold Eisner, “Das Privatrecht Jugo- 
slaviens (1945-51),”’ 17 Zeitschrift fiir auslindisches und internationales Privatrecht (1952) 246. 
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pealed in the second category were again subject to different treatment 
depending upon what type of legislation was involved. Some of the laws 
of old Yugoslavia were unequivocally repealed, as were the regulations 
enacted by the enemy authorities. These included those provisions of 
the old Yugoslav law which “are in conflict with the Constitution of the 
Federated People’s Republic of Yugoslavia, the Constitutions of the 
People’s Republics, the laws and other provisions of the law now in force,” 
as well as those “in conflict with the principles of the constitutional order 
established in Yugoslavia”’ (Sec. 4). 

It was emphasized in particular that the old Yugoslav law should not 
apply as regards the organization of government authorities, government 
institutions and enterprises, nor serve as the basis of legislative activity 
(Sec. 5). With the exception of these classes of legal provisions, in order 
to cope with the legal vacuum thus created, the presidiums of the Federal 
National Assembly and of the national assemblies of the people’s repub- 
lics of which Yugoslavia consists, may each within its jurisdiction declare 
that individual laws or principles of law of old Yugoslavia are still in 
in force (Sec. 3). 

Furthermore, government agencies may apply principles of the old 
law “to relations not regulated by provisions of law now in force,’’ with 
the reservations stated above. Nevertheless, the law provides that, in 
applying the old law, courts and government agencies shall not use inter- 
pretations established by courts of government agencies of former Yugo- 
slavia. This provision precludes the use of former interpretations, now 
repugnant to the state, by the courts and agencies as a basis for their 
own interpretation of the old provisions (Sec. 5). 

Another special law which generally repealed older laws was enacted 
in Bulgaria. The Law of November 20, 1951, declared that ‘‘All laws and 
legislative acts enacted prior to September 9, 1944, are hereby repealed 
and made ineffective as contrary to the Dimitrov Constitution (of 1947) 
and the socialist legislation enacted in Bulgaria after September 9, 1944.’ 
The date, September 9, 1944, is specified because it is the date when the 
new regime assumed power. . 

Bulgarian legal literature has expounded the fact that the purpose of 
the law was not primarily to repeal earlier ‘‘nonsocialist”’ legislation. That 
had been accomplished by the new laws enacted after September 9, 1944. 
Its actual function was to make legislation enacted since that date retro- 
active in nature.* 


53 IPNS, No. 93/1951. 
4 “Truly, the Law of November 20, 1951, does not explicitly extend to the legal relation 


ships which came into being under the old laws, but by declaring these laws ineffective, it 
prohibits their application to these relationships. Accordingly, these relationships are regu- 
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In addition to special laws, general repeal clauses were enacted in the 
Yugoslav Constitution of 1946, the Czechoslovak Constitution of 1948, 
the Romanian Constitution of the same year, and the East German Con- 
stitution of 1949. The repeal clause of the Czechoslovak Constitution is 
couched in the most general manner. It states that”. . . all constitutional 
and other legislation insofar as it is inconsistent with the constitution or 
the principles of the People’s Democratic order, or regulates matters at 
variance with this Constitution shall cease to be valid.”’ (Art. 173, Para 2). 
The Romanian (Art. 105, Para. 2) and the Yugoslav Constitutions limit 
the repeal only to regulations that are in conflict with the Constitution 
alone.®® The East German Constitution states also that laws which were 
not repealed shall be interpreted in the meaning of this Constitution 
(Art. 144). 

Superficially, there is no direct contradiction between these provisions 
and the principle of the continuity of law as it is known and practiced in 
the free countries. Some of the nonsoviet type constitutions contain simi- 
lar provisions,** generally repealing laws contrary to the new constitu- 
tion. Others include a qualification that the laws repealed must be in- 
consistent with express provisions of the constitution, or state that laws 
enacted earlier shall remain in force. These qualifications are contingent 
upon the absence of anything contrary, explicitly or implicitly, to the 
constitution.*’? Sometimes a constitution may reverse the problem. It 
may indicate that laws in force shall continue to be valid, with the excep- 
tion of those which are contrary to the constitution. Again, it may require 
that laws contrary to the spirit of the constitution, though not to its 
letter, should be properly amended by new laws.* 

The majority of the constitutions of the world contain no repeal clauses. 
Such clauses as may be found affect the validity of constitutional legis- 
lation as well as laws concerned with public order and an earlier regime 


lated not by the old bourgeois laws, but by the new socialist laws. The law, however, does 
not nullify these relationships nor deny them effect, but it is limited to a repeal and tota 
cancellation of the laws under which they arose at the time.” 

Boris Burov, ‘‘Deistvie za otmianata za zakonite of predi 9 sentembri 1944, g. vurkhu 
grazhdansko-pravnite otnoshenia,” Sotsialistichesko Pravo, (1952), No. 4. Translated by 
Marin Pundeff, Highlights of Current Legislation and Activities in Mid-Europe, (1954) 88-89. 

55In Romania the Constitution of 1952, which replaced the Constitution of 1948, con 
tained no analogous provisions and is silent as regards the continuity of laws. It is possible 
that in 1952 this question was considered as already solved. 

® See e.g., Constitution of Bolivia of November 23, 1945; Lebanon of May 23, 1926; Korea 
of July 12, 1948; of China of Dec. 25, 1947. 

57 Constitutions of Portugal of August 1, 1935; Panama of March 1, 1946; Liechtenstein, 
Oct. 5, 1921, 

58 Constitution of Liechtenstein of Oct. 5, 1921. 
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which had been replaced by the new constitutional order. Quite obviously, 
in view of the prevalence of the doctrine of the continuity of laws and the 
identity of nations irrespective of changes in the form of government, 
there has been no need for the statement of a principle which is tacitly 
accepted as a part of the legal tradition. Quite a number of constitutions 
state expressly that under the new constitutional order only certain spe- 
cific legislation is deprived of validity. For instance, the Hungarian Con- 
stitution of 1946 stipulated that only laws related to the kingdom and re- 
gency were repealed.*® Some other constitutions list the earlier legislation 
deprived of force. Some contain a general statement that laws con- 
trary to the priuciples of liberty and equality guaranteed by the consti- 
tution are repealed. The Polish Constitution of 1921—the first constitu- 
tion of the reborn state—provided that legislation inconsistent with the 
constitution shall be brought before Parliament within a year, where it 
is to be reviewed and amended to conform with the political state of 
affairs. At the same time, it was clear that monarchical institutions of 
the partitioning states became invalid without a special provision. The 
sa.ne applied to certain other acts of Russian and Prussian discriminatory 
legislation. 

As a rule, constitutional repeal of legislation, other than that referring 
to the form of government, the basic principles of its operation, and the 
fundamental rights of citizens, is an exception, and the enactment of a 
new constitution has little effect on the main body of the laws in force. 
Even in instances when a monarchical regime was superseded by a re- 
publican form of government, or when new states were created from 
various provinces belonging to older states, continuity of laws was main- 
tained. 

The soviet-type constitutions suggest a wider scope of constitutional 
repeal. It is a result of the fact that the scope of constitutional regulation 
is much broader, including the basic aspects of national economy. The 
soviet-type constitutions reach much deeper into the life of a private 
citizen, primarily because of their regulations fundamentally affecting 
property relations.” 


V. CONTINUITY OF INTERNATIONAL OBLIGATIONS 


The emergence of the people’s democracies in Eastern Europe caused 
little doubt concerning the continuity of the international obligations 
contracted by these countries in earlier decades. Bulgaria, Hungary, and 


59 Jordan Constitution of Dec. 7, 1946; Egypt, Dec. 7, 1946. 

60 Cf. Constitutions of Ireland of Dec. 29, 1937; Israel of Dec. 10, 1948; Luxemburg of 
Oct. 17, 1868. 

| Cf. Rozmaryn, Polskie Prawo Panstwowe, op. cit. 





al 
yn 
he 


ng 


ed 
ns 


nd 





CONTINUITY OF LAW IN EASTERN EUROPE 61 


Romania were not in a position freely to shape their international rela- 
tions, and in their peace treaties had to agree that the Allied and Asso- 
ciated Powers would independently decide which of the bilateral treaties 
concluded before the war would be kept in force. The creation of the 
United Nations Organization, to which the Soviet Union, Poland, Yugo- 
slavia, and Czechoslovakia acceded as original members, contributed to 
the fact that in general other powers were less concerned about this par- 
ticular aspect of their foreign relations with the new regimes in Eastern 
Europe. So, for instance, Great Britain considered it feasible to declare 
on November 21, 1945, that the British-Polish Treaty of April 6, 1939, 
providing for the mutual armed assistance of the two states, was still in 
force.® 

However, there were exceptions in this general situation. Among the 
first was the case of Yugoslavia, which occasioned some doubts in view of 
a general repeal of its earlier laws effected by the Act of October 23, 1946. 
At present, however, certain developments in that country seem to indi- 
cate that the Yugoslav policy upholds treaties contracted in an earlier 
period. A convention on the settlement by Yugoslavia of monetary claims 
of the United States and its citizens prompted reference to the Conven- 
tion of Commerce and Navigation between the United States and Serbia 
of October 14, 1881, the conclusion being that it was still in force. Later, 
when the validity of this Convention was in doubt——it having acknowl- 
edged full inheritance rights of United States citizens—due to new legis- 
lation which fundamentally restricted the inheritance rights of aliens, 
steps were taken to sustain the force of its provisions. The Binding Inter- 
pretation of the Yugoslav Committee for the Interpretation of Laws of 
August 3, 1953, declared the Convention of 1881 as still valid, and that 
the inheritance rights of United States citizens remain unimpaired.™ 

In addition, there were definite refusals to recognize the validity of 
treaties concluded by previous regimes. Albania refused to recognize the 
binding force of three agreements with the United States, concluded be- 
fore her annexation by Italy; these concerned Naturalization (April 5, 
1932), Extradition (September 1, 1933), and Trade (June 23 and 25, 
1922).* Czechoslovakia,** Poland,* and Romania® have either officially 

® See Article 8 of the Peace Treaty with Bulgaria, Article 10 of the Peace Treaty with 
Hungary, and Article 10 of the Peace Treaty with Romania. 

63 416 Parliamentary Debates Commons, (Oct. 15, 1945), Col. 547. Cf. Marek, op. cit., 516. 

* Highlights of Current Legislation and Activities in Mid-Europe, (1953) No. 6, Yugo- 
slavia, 17-19. 

66 New York Times, Oct. 24, 1946. 

66 Church and State Behind the Iron Curtain, ed. Gsovski, (New York, 1955) 19. 

87 [bid., 172-174. 

68 Ibid, 283. 
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or de facto denounced their concordates and agreements with the Holy 
See. The third category of agreements repealed by the people’s democra- 
cies in Eastern Europe represent cultural agreements with France. Bul- 
garia denounced on August 3, 1948, a school convention,® while Ro- 
mania, on November 20, 1948, denounced her cultural agreement.” 

In spite of the disparate nature of all of these agreements, their de- 
nunciation was motivated by the necessity to remove an obstacle to the 
continuation of the regime or to further a national policy. Albania’s re- 
pudiation of her agreements came at a time when the United States was 
represented in Albania by a military mission, its purpose being to con- 
clude American affairs connected with the war, preliminary to the estab- 
lishment of a regular diplomatic mission. The Albanian regime’s situation 
was extremely precarious, and the presence of an American mission might 
have greatly restricted its freedom of action. Denunciation of concordates 
with the Holy See or of cultural agreements with the French was not a 
goal per se. It was preliminary to the nationalization of private schools 
maintained either by the church or French cultural organizations.” In 
countries with Catholic populations, denunciation of concordates was 
followed by legislation on separation of church from state, later by na- 
tionalization of charitable, welfare, educational, and cultural institu- 
tions maintained by the church. To recall a soviet precedent, ten days 
after soviet military control was established in Lithuania, the concordate 
was denounced (June 26, 1940), and legislation on the separation of 
church from state, with all its consequences, was adopted shortly after- 
wards.” On the other hand, to put in relief the purpose of the Bulgarian 
and Romanian denunciations of cultural agreements with France, it 
must be indicated that some of the people’s democracies have concluded 
cultural agreements with France and Belgium, these acts taking place 
after the war.” 

Nevertheless, it is clear in general that certain soviet doctrines, espe- 
cially those regarding the concept of sovereignty and recourse to judicial 
settlement of international disputes, have greatly modified the force of 





69 D.V. No. 180/1948. 

70M.O. No. 241/1948. 

71 Cf. Bulgarian Ukase on Foreign Schools, Aug. 2, 1948, D.V. 180/1948. 

7 Joseph Prunskis, Comparative Law Ecclesiastical and Civil in Lithuanian Concordate, 
(Washington, 1945) 10 and ff. In August, 1940, the Papal Nuncio was expelled from Latvia 
following the incorporation of that country into the Soviet Union. 

73 Poland concluded a cultural co-operation agreement with France (1947) and Belgium, 
Yugoslavia a film agreement with France and an agreement on exchange of public documents 
with Australia, Czechoslovakia a cultural co-operation agreement with Belgium. The Polish 
Belgian cultural convention of 1925 is listed as still in force. 
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international treaties of people’s democracies with other nations. On 
several occasions, the Soviet delegate has advanced in the United Nations 
Organization the view that the Charter of the United Nations is a docu- 
ment which does not lend itself to judicial interpretation.” The Soviet 
member of the International Court of Justice, delivering his individual 
opinion in the case of the Interpretation of the Peace Treaties, claimed that 
provisions of the Charter (Article 2, paragraph 7) modified essentially 
the provisions of international law. In effect, contrary to rules established 
by international judicial practice “...the case might come within the 
domestic jurisdiction of the state despite the fact that it has been dealt 
with in a treaty.’ 

In the same case, the Polish judge stated the new doctrine with greater 
clarity. Three ex-enemy states, Bulgaria, Hungary, and Romania, had 
refused to carry out certain clauses of the peace treaties. When the case 
was submitted to the International Court of Justice for an Advisory 
Opinion, the respondent states refused to participate in the proceedings.”® 
In sum, there is no certainty that a people’s democratic government will 
honor its obligation to submit a dispute to a judicial decision, or accept 
the services of an international body in the settlement of this dispute.” 





% Vishinski, Voprosy Mezhdunarodnogo Prava i Mezdunarodnoi Politiki, (Moscow, 1949) 
377. 

75 Interpretation of the Peace Treaties, Advisory Opinion, ICJ Reports 1950 (March 30, 
1950), 112. 


76“... the Court should not have ruled out the possibility of the three states submitting a 


valid excuse for their conduct . . . Pacta sunt servanda constitutes a fundamental rule of inter- 
national law and the basis of international relations—respect for the obligations arising from 
treaties and other sources of international law—constitutes the primary duty of any state in 
its relations with other states. And yet, there are cases where it is necessary to readjust, even 
unilaterally, the application of the letter of the law to a new situation, just as the municipal 
judge may mitigate the excessive hardships of contracts between individuals; and there are 
cases in which a state may reasonably rely upon certain circumstances to justify, under inter- 
national law, the non-execution of certain provisions of a treaty. Such a possibility is expressed 
by the clausula rebus sic stantibus, summing up the important problem of strict law and good 
faith between states . .. The grounds given by the three states in the diplomatic exchanges to 
justify their refusal may be without value; but could they not submit other grounds... of 
this the Court knows nothing.” Jbid., 94 


77 In the postwar years, the problem of state sovereignty has received a good deal of atten- 
tion among Soviet jurists. In 1948 Professor Levin defined sovereignty as a legal capacity for 
the exercise of powers attributed to a member of the international community of nations under 
international law. A wide discussion developed, including a session in the Law Institute of 
the Soviet Academy of Science, March 11-12, 1949, which condemned Levin and defined sov- 
ereignty as supreme power in the hands of the working class. It is not a capacity for, but the 
absolute exercise of power. Sovereignty is equated with the effective political and economic 
independence of a socialist state, in its internal and international policies from the capitalist 
world. Cf. Levin, Suverenitet, (Moscow, 1948) 66 ff. Cf. Levin, Sovetskoe Gosudarstvo i Pravo, 
(1949), No. 6, 33-46, Session of the Law Institute of Soviet Academy of Science, March 11-12, 
1949, Sovetskoe Gosudarstvo i Pravo, (1949), No. 4, 41-42. Vishinski wrote in 1948: 


“The basic principle of the contemporary international relations must be the resignation 
to subordinate the states adhering to a different political, social, economic, and ideological 
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VI. JUDICIAL REPEAL 


In theory, the Soviet constitutional doctrine of the unity of govern- 
ment power was adopted in the satellite states. Separation of powers was 
rejected as unsuitable for the people’s state. As in the Soviet Union, the 
governments of people’s republics “did not wish the country to be ruled 
by judicial precedent or custom, but primarily by statute as a means of 
introducing a new social order.’”’’® Consequently, the lawmaking powers 
of courts in the sense of developing legal principles established in the 
statutes were seriously circumscribed, and the independence of courts in 
construing legal provisions was denied.” 

Thus, the fundamentals of judicial process were involved, and the the- 
ory of judicial decisions affected. It was denied that courts in administer- 
ing justice should follow principles specific to themselves, and that they 
differ in this from other branches of government. Principles of legal con- 
struction gave precedence to political interests of the state. If courts 
could be the supreme authority in the matter of juristic logic, they were 
less so in the matter of policies. Here guidance depended on the political 
leadership of the country.®° 





system to the other group. That is why the Soviet concept of international law has as its 
basic principle the respect for the sovereignty and equality of states.” 


Sovetskoe Gosudarstvo i Pravo, (1948), No. 1, 24. 

78 1 Gsovski, Soviet Civil Law, 159. 

7 The introduction to the official edition of Yugoslav Law on the Organization of the 
People’s Courts stated: 


“Courts of law may not establish legal institutions which would have the power of law. In 
other words, courts of law are not authorized to establish institutions which could be applied 
later as general principles of law. The law on the Organization of People’s Courts abides by 
the principle of rigid application of uniform legislation, which is determined in accordance 
with the Constitution by representative organs of state authority alone, and not by the Courts 
of Law, whose duty it is to apply the law.” 


Law on the Organization of the People’s Courts, (Beograd, 1948), 3. 

80 Nowe Drogi, (May, 1955), 25-28. In East Germany the same idea was expressed in a 
statement by a jurist holding an important position in the East German administration of 
justice: ‘‘A judicial decision is a political act” (Dr. Hans Nathan, Neue Justiz, 1941, 119). 
Hilde Benjamin wrote in the official monthly of the Ministry of Justice that one of the impor- 
tant achievements of the reform of the legal system under the socialist government is the 
unity of state and law (Hilde Benjamin, “Das Gerichtsverfassungsgesetz,”’ Neue Justiz 
(1952) 435). A Soviet jurist criticising the theories of Traicho Kostov, a Bulgarian communist 
leader, made it clear that the essence of socialist legality is application of the law in force in 
order to achieve a political aim: 


“By counterposing expediency to the principle of legality . .. Kostov distorted the proper 
understanding of the socialist legality which was one of the important foundations of Soviet 
government and of the regime in the people’s republics. Under both these regimes, expediency 
and legality functioned in their dialectical unity: expediency representing the essence of 
legality. Strict legality gave effect to revolutionary expediency.” 


Farberov, Sovetskoe Gosudarstwo i Pravo, (1945), No. 9, 17-18. 
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Actually, full enforcement of these theories was not always possible. 
Old laws continued in force in most of the people’s republics (with the 
exception of Yugoslavia), making it necessary to recognize that strict 
delimitation of lawmaking from law enforcement was not practical. The 
task of adjusting the old laws to the needs of the new social and economic 
reality necessarily devolved on the courts, although Soviet constitutional 
theory reserved it exclusively to the legislative branch of the govern- 
ment.®! 

Caught between these conflicting principles, courts in Eastern Europe 
had to resort to various methods in order to discharge their duties in the 
new social and economic order, balanced between a fiction that their 
action did not interfere with the binding force of laws and a necessity to 
adapt effectively older laws to the new political reality. 


A. REPEAL OF JUDICIAL PRECEDENT 


The adaptation of the old laws was only one of the aspects of the 
broader process of the reorientation of the administration of justice in 
this area. Legal systems of each of the countries consisted not only of the 
laws on the statute book but of the very important element of legal tradi- 
tion built on the study of Roman law. In the form of interpretative rules 
expressed in judicial precedent, Roman law, with varying formal binding 
force (although greatly important for actual enforcement of the legal 
order), provided a basic body of terms of reference for the courts in all 
those cases when the laws were silent or uncertain. Presiding judges from 
the precommunist period were inclined to construe the old laws and the 
new legislation in the spirit of uniform application, irrespective of the 
political implications of the case and according to the direct meaning of 
the law. 

It was recognized quite early after World War II when the new regimes 
were firmly established that this attitude to the laws presented an ob- 
stacle to the enforcement of the current line of policy. ‘“Formalistic” 
interpretation of laws was condemned, and abstract constructions of the 
legal rule were replaced by functional constructions. “Interpretation of 


8! A decision of the Civil Division of the Polish Supreme Court (February 12, 1955) fully 
revealed the difficulties the courts encountered in their work as well as the antinomy existing 
in the legal order of the people’s republics owing to the survival of the old laws: 


“People’s legality, which prohibits... application of laws, which... are contrary to the 
provisions of the Constitution, with an equal force requires that it should be within the ex- 
clusive jurisdiction of the legislator to replace or adapt... those imperfect and erroneous 
legal provisions and to make them concord with the principles of the Constitution.” 


Panstwo i Prawo, (1955) 288-289. 
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laws must not obstruct the defense of the socialistic economic system, 
but must be subordinated to its aims” became the declared principle.™ 

One of the first steps taken in this process of freeing the people’s courts 
from the inherited “‘bagage intellectuel” was the repeal of judicial prece- 
dent built up in the past. This was accomplished in various ways. The 
Yugoslav law repealing the legislation of the kingdom, which permitted 
the application of the old provisions in exceptional circumstances, ruled 
that in applying the old laws neither the courts nor the government agen- 
cies were permitted to use the decisions and legal interpretations estab- 
lished by the courts and authorities of former Yugoslavia. A Bulgarian 
author commented that the 1949 law repealing the old Bulgarian legisla- 
tion involved repeal of interpretative decisions.** In Poland, as early as 
1947, the full bench of the Supreme Court called the attention of courts 
to the fact that a considerable part of the established judicial precedents 
had lost authority. It was left to the discretion of the courts to decide in 
each case which of the legal principles established in the earlier decisions 
of the Supreme Court were still applicable.** In Hungary, which has a 
common-law system, earlier precedents represent the cornerstone of the 
legal order of the country. It was therefore necessary to undertake a 
wholesale revision of the judge-made law, as it was impracticable to have 
it repealed outright. On December 6, 1949, a government decree ordered 
the Hungarian Supreme Court to review, annul, amend, or sustain the 
leading decisions of the Royal Curia.** 


B. CONSTRUCTION OF LAWS CONTRARY TO THE TEXT 
OF THE LAW 


No theoretical solution of the conflict between the subordinate position 
of courts within the governmental apparatus in Eastern Europe and the 
lawmaking powers needed for the adaptation of old laws to the new real- 





82 Decision of the Criminal Division of the Polish Supreme Court, Panstwo i Prawo, 
(1950) 146-150: 


‘All interpretation of laws is undertaken from a definite class position. The interpretation 
of the People’s law, which is the expression of the will and interests of the working people of 
the cities and the countryside, serves the realization of the political, economic, social, and 
cultural tasks, which on the basis of the principle of legality, the people’s state is translating 
into fact.” Jerzy Wroblewski, ‘“Wykladnia Prawa a Terminologia Prawna” Panstwo i Prawo, 
(1956) 843. 

83** _ . with the repeal of the bourgeois laws, the bourgeois court decisions, including those 
of the Court of Cassation, have lost their significance. These decisions were built entirely on 
a formalistic and dogmatic interpretation of the law... Therefore, a legal norm which has 
remained in effect and which was consistently interpreted in a certain way by the former Court 
of Cassation, can now be interpreted in a different way. Consultation of the decisions of the 
former Court of Cassation for the purpose of the present law enforcement and administration 
of justice may result in an unjustifiable methodological error... .”” Burov, op. cit., 88-89. 

8 J. Andrejew, L. Lernell, J. Sawicki, Prawo karne Polski Ludowej, Warszawa (1950) 
pp. 89-90. 

8 Ty. 4338/1949. 
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ity being possible, the courts in Eastern Europe proceeded with the 
transformation of the content and meaning of the old laws by interpreting 
their provisions in a sense diametrically different from their obvious mean- 
ing and content. This was frequently undertaken without formal state- 
ment that a change of the laws was thus being effected and without the- 
oretical explanation of the method employed. So, for instance, the Polish 
Supreme Court, contrary to the provisions of the Criminal Code of 1932, 
adopted an extensive interpretation of the concept “public official” and 
offenses in public office. Similarly, contrary to the provisions of the Code 
which require criminal intent to be present in order to make a major crime 
punishable, and permit punishment of minor crimes committed without 
intent only when expressly provided for in the law, the Polish Supreme 
Court declared punishable all major crimes of public officials, whether 
committed with intent or not.** Similar developments took place in other 
areas of the criminal law, and in other people’s states.* 

This practice continued without criticism and only recently has at- 
tracted the attention of legal scholars in Poland. In the discussion which 
developed, it was maintained that this practice raised important theo- 
retical problems insoluble in terms of the Soviet legal theory. But it was 
recognized that interpretation against the obvious meaning of the law 
represented the only practical method by which a socialist legal system 
could be purged of legal provisions belonging to the past. “‘. . . interpreta- 
tion of a law contra legem is inadmissible. Interpretation which gives the 
meaning of a legal provision which is contrary to its text is contrary to 
any legality. The entire legal doctrine is opposed to such an interpreta- 
tion .. .”” Nevertheless, it was also recognized that this method of dealing 
with the old laws was unavoidable. ““The Supreme Court was forced to 
adopt this interpretation, because there were in force legal provisions 
which were unjust, and out of context with the new social conditions,”’ 
according to one of the opinions expressed.* 


C. THE NEw CONTENT IN THE OLp Laws 


The theory of the gradual adjustment of the laws in force to changing 
social conditions to meet the demands of life is not new. In the field of 





86 Grzybowski, ‘“New Trends in the Administration of Criminal Justice in Poland,” High- 
lights of Current Legislation and Activities in Mid-Europe, (1954) 37-42. 

87 Tvan Sipkov, ‘“‘The Concept of Public Official and Offense in Public Office,” ibid. (1954) 
271-276. 

88 Gustaw Auscaler, “Z zagadnien praworzadnosci socjalistycznej,”” Panstwo i Prawo, (1956) 
838-839. The author quotes from the practice of the Polish Supreme Court numerous exam- 
ples of interpretation contra legem, in particular, a ruling on conditions of responsibility for 
criminal acts committed in the state of intoxication (Art. 17, paragraphs 1 and 2 of the Crim- 
inal Code of 1932) and a ruling concerning preventive deprivation of liberty for the incorrigible 
criminals (Art. 84 of the Code). 
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constitutional law, Georg Jellinek distinguished between the growth of 
the constitution (Verfassungswandlung) and formal change of the consti- 
tution (Verfassungsdnderung), accepting both methods as legitimate 
means of adaptation of the laws in force.*® In the conditions created by 
the emergence of the socialist state of the soviet type in Eastern Europe, 
where old laws were retained on the statute book, this problem received 
a new emphasis.*° 

The process of interpreting the old laws to fill them with a new spirit 
had as its final aim the creation of a cohesive legal order corresponding 
to a new social order. A justice of the Bulgarian Supreme Court described 
this process of transition from the “bourgeois” to the “socialist” law in 
his country as follows: ‘“‘...the remaining unrepealed laws... were a 
foreign body in the organism of the new socialist order... . Their use had 
to be made very carefully, and the old forms had to be filled with the new 
content.’ 

One may distinguish two schools of thought on the nature of judicial 
action in this connection. It has been explained that old laws inherited 
from the old political formation were imbued with a new content when a 
new type of state, representing a different social ruling class, came into 
being.** Those who advanced this theory were convinced that the role of 
the courts would not be a creative one. Others, belonging to the second 
school, believed that the courts should be given broader powers in ad- 
justing the old laws to the new political situation.” 


89 Georg Jellinek, Allgemeine Staatslehre, 3rd ed. (Heidelberg, 1929) 536-539; id., Verfas- 
sungsaenderung und Verfassungswandlung (Berlin, 1906); id., Der Kampf des alten mit dem 
neuen Recht (Heidelberg, 1907). 

90 A prominent member of the East German administration of justice expressed it, as fol- 
lows: “... for a long time we shall have to work in many fields with old laws, which came into 
force as a superstructure of the social order which has been destroyed. One can avoid their 
conflict with the new order, provided that they are filled with a new spirit. . .” Hans Nathan, 
“Der Unterhaltsanspruch der schuldlos geschiedenen Frau,’’ Neue Justiz (1951) 119. 

% Aleksandur T. Popov, ‘“Likvidirane na burzhuaznata pravna nadstroika u nas,” Iuridi- 
cheska Misul (1951), 245-248. 

® Hilde Benjamin, Vice-President of the East German Supreme Court, wrote: “‘... the 
state of the new type fills the old laws which it takes over with a new spirit,” ““Grundsitzliches 
zur Methode und zum Inhalt der Rechtssprechung,” Neue Justiz (1951) 152. Cf. ibid., 128, 
decision of the East German Supreme Court. A year later the dictum of Vice-President Ben- 
jamin was quoted with approval by the East German Supreme Court. Jbid., (1952), 129. 

% Nedelcho Branew, “‘Noviiat nakazatelen zakon,” Iuridicheska Misul (1951) 62-63. “In 
order to meet the needs of the socialist state ...it was necessary ...to pour a new socialist 
content into the old text. This was done with the old criminal code, which had to be used 
temporarily to cover also new economic forms and relationships.” 


% “Tt is self-evident that the German Commercial Code belongs to an economic system 
which was rendered obsolete by the downfall of the Hitler regime in the German Democratic 
Republic and consequent social and economic changes. It was not repealed as such. But while 
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D. THE DoctTRINE OF AUTOMATIC REPEAL 


Another form of judicial repeal represents refusal to apply the old legis- 
lation, which though not formally abrogated, is considered obsolete. This 
mainly covers legislation dealing with the economic life of the country. 
Instances of the application of this theory are also visible in other fields 
of civil law. An East German court has declared that the German Com- 
mercial Code must be so interpreted.** A Polish author has stated that 
there may be various gradations of repeal. Some laws lost their validity 
because they were conceived to rule the life of a society in which economic 
activity is open to free enterprise. Some other precommunist legislation 
which was designed to cover a certain field of legal regulation in its en- 
tirety is no longer adequate, principally because the new socialist rela- 
tions in the field of property relations, industry, and commerce are rad- 
ically different from similar relations under the capitalist system.* 


E. CHANGE AND CONTINUITY 


The doctrines to which the courts resorted in justifying their treatment 
and construction of older laws are not characteristic of the general ap- 
proach of courts in Eastern Europe to law enforcement and continuity 
of laws. Enforcement of inherited laws forms a separate problem and 
contributes only indirectly to the current theory of judicial decision in 
Eastern European states. Owing to specific circumstances existing in 
Eastern Europe, continuity of laws assumed a broader meaning. 

In the first place, courts in Eastern Europe, in their endeavor to adjust 
the interpretation of inherited laws, exercised extraordinary powers, war- 
ranted neither under the traditional European concept of judicial func- 
tion, nor under constitutionalism of the Soviet type. In the second place, 
the period of adjustment was not a period solely of emergence of new 
law. It was also a period of gradual transition from one concept of the 





applying such older legislation it must be ascertained according to the circumstances of each 
case whether and to what extent its content conforms with the social and .. .economic goals 
which have been set by the legislation introduced after the reform of the state, in the previous 
Soviet Occupation Zone, and the present German Democratic Republic.’”’ Beuck, Interzonales 
Privatrecht (1951) 54-56. The District Court of Gottingen (West Germany), reviewing the 
legal situation in East Germany, was also aware of the fact that the emergence of the new 
regime in East Germany has affected fundamentally the legal system of the German Demo- 
cratic Republic: ‘‘While considering the legal situation in the Soviet Zone it was necessary to 
start from the position that in view of the constitutional provisions there in force, the pro- 
visions of the Civil Code on property were replaced by expropriation measures.’ 


(1952) Deutsche Rechtsprechung, No. 15, 31. 


% “The Code of Obligations contains a number of provisions which have lost completely 
or partially their actuality. It fails to deal with economic plans as a source of obligations, it 
is not concerned with business relations between the units of the socialist economy. . . Simi- 
larly, the Commercial Code of 1934 became anachronistic .. . It was a law to govern capitalist 
commerce. Most of its provisions became almost pointless. ...”’ Seweryn Szer, ‘‘Unifikacja i 
kodyfikacja praw rodzinnego i cywilnego,” Nowe Prawo (1959) Nos. 7-8, 37. 
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state, government, and law to a new one, with a great degree of fluidity 
of legal ideas. In the beginning, there was a keen feeling that exceptional 
features in the public life of Eastern European countries—particularly 
those with regimes which under the impact of public opinion had to pay 
lip service to the fundamental principles of law and order—should be 
transitory and should return to normal as soon as possible. Exceptional 
powers exercised by the courts in respect to the interpretation of the old 
laws were justified by a temporary necessity. This necessity, founded in 
laws of a higher order, though unwritten, cannot be identified with arbi- 
trariness and a total absence of legal order.** 

Suddenly, this theory ceased to be adequate. This occurred when the 
period of transition assumed a new meaning and the avowed goal of 
government policy and of the concerted efforts of all branches of govern- 
ment, including the courts, became the transformation of the social order 
into a socialist society. Stability of laws was ruled out permanently, and 
constant adaptation became the rule. Two legal doctrines were formu- 
lated. One, that the body of legal rules, whether inherited or enacted 
under the regime, constituted a single harmonious whole. This was simply 
because the new social, political, and economic order was in a state of 
flux, in transition even in its new forms and institutions.*”7 Compared with 
the ultimate goals, even the laws enacted by the government of the peo- 
ple’s state eventually must be replaced by more advanced provisions. 
The other doctrine was that, in the legal order of a constantly changing 
society, the principle of the hierarchy of legal rules, differentiating be- 
tween statutes and administrative regulations, is jettisoned. The criterion 
of the obligatory force of a regulation is not its character but its date. The 
theory of normative acts, denying the doctrine of the hierarchical sub- 
ordination of legal rules, thus came into being.* 





96 A legal writer of that period wrote: 


“|. it isself-evident that in the period of change from the old to a new order the legislatot 
is unable to deal with all the needs for the new legislation . . . It is self-evident that in such 
transitory periods it is necessary to depart from the rigorous interpretation of laws and in 
view of the needs of life temporarily to apply methods deviating from regular ways. Nobody 
can object to it, provided that it cannot lead to a permanent acceptance of abnormalities . . .” 
Szerer, “Sedzia czy Ustawodawca,” Panstwo i Prawo, (1947), No. 3, 82. 

All those provisions, without regard to their origin, express the will of the working 
masses of the society building socialism. This is officially expressed in Article 1 of the Law 
on general principles of the Civil Law ... This provision provides a clamp joining all these 
regulations in a single whole, irrespective of the time of their enactment, which is a socialist 
law.” 


Aleksander Wolter, Prawo Cywilne Czesc Ogolna (Warsaw, 1955) 51. Seweryn Szer, Prawo 
Cywilne, Czesc Ogolna (Warsaw, 1955) 13. 
98 See: Gsovski, op. cit., 1, 222-224: 


“Normative acts. . . either establish new institutions for the socialized sector of the na- 
tional economy or introduce important changes in our civil law. Among them of supreme im- 
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VII. THE OLD AND THE NEW 


The era of codified statutes in Western Europe comprehending the 
various fields of law of a given state was fathered by the conviction that 
there is a system of natural laws, discoverable by reason and legal scholar- 
ship. In the course of the nineteenth century, the idea of natural law im- 
mutable and perfect was replaced by the concept of a legal system emerg- 
ing from social needs and aided by the “scholarship of trained lawyers.” 
The Austrian Civil Code of 1811 still referred the judge to the principles 
of natural law in case the law could not provide a rule for the solution of 
a case. Section 9 of the Russian Civil Procedure of 1864 ruled that in 
such a case the court must base its decision on the “common sense of 
laws.”’ The most modern of these clauses, contained in Article 1 of the 
Swiss Federal Civil Code, is that, in case a judge is unable to solve a case 
by application of a written statute or its interpretation, he must resort 
to the customary law. In the absence of the latter, he must apply a rule, 
such as he would establish if he were a lawmaker, guided by the estab- 
lished doctrine and tradition.’ 

Under the Austrian Code, the judge was called to enforce a legal sys- 
tem of which the Code was only a written part. Russian and Swiss pro- 
visions for filling lacunae in the laws of the country were the result of 
the century-old experience in codification. The conviction that a legal 
order is a part of a natural system of law had dimmed by that time, but 
not the belief that law is an autonomous discipline, in which the answer 
to every legal problem could be found, either in the common sense of 
law or doctrine and tradition. In the common law, the unity and auton- 
omy of law is expressed in the theory that “... the latest judicial an- 
nouncement of the courts is merely declaratory of what the law is and 
has always been.’”!”! 

The shift from the absolute idea of law and justice to law evolving to 
meet the needs of society was born from the experiences of legislators 
and scholars in the course of the nineteenth century. Yet the appearance 
of the historical school was mostly an intellectual experience, as the codi- 





portance are the instructions of the highest authorities. of the economic management of the 
country. There is no doubt today that these acts are a source of the civil law, and abrogate 
within the jurisdiction of those authorities the provisions of the civil codes. Normative acts 
of the highest authorities of the economic management very often precede issuing a law...” 
Wolter, op. cit., 49. 


°® Francis R. Auman, The Changing American Legal System: Some Selected Phases, (Co- 
lumbus, 1940) 30. Cf. Georg Jellinek, Der Kampf des alten mit dem neuen Recht, (Heidelberg, 
1907) 3; Fritz Schulz, History of Roman Legal Science, (Oxford, 1946) 23. 

100 See 1 Gsovski, op. cit., 158; and Hayoz, Richter als Gesetzgeber, (Zurich, 1951). 

101 Herbert Pope, ‘““The English Common Law in the United States,’ 24 Harvard Law 
Review, (1910-11) 21. See also Lux v. Haggin, 69 Cal. (1886) 255. 
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fiers of the European laws were always conscious of the needs of 
society. The codifiers endeavored to systematize customary laws and 
resorted to the principles and institutions of Roman law because of the 
authority it enjoyed among legal scholars. Emergence of modern civil 
law was, as one of the codifiers of the French Civil Code described it, 
“An act of wisdom rather than of civil authority.’ 

However, the historical approach to legal institutions made the scholars 
aware of the fact that laws in force, which in their entirety constitute the 
legal system of a country and are derived from various historical epochs, 
reflect different legal concepts, and that legal institutions develop and 
change. It was recognized in time that the growth of law involved internal 
conflict and antinomy, the struggle of the old with the new law. Jellinek, 
who gave the fullest formulation of this concept, visualized this struggle 
as taking place within the legal order itself, and excluded from his theory 
of the growth of law the revolutionary overthrow of the legal order, as it 
represented a conflict of lawless power with powerless law.!% 


1@ J. Etienne-Marie Portalis, Discours, Rapports et Travaux inédits sur le Code Civil, 
(Paris, 1944): 


“Les lois ne sont pas des purs actes de puissance; ce sont des actes de sagesse, de justice 
et de raison. Le législateur exerce moins une autorité qu’un sacerdoce.”” (4-5) “Quoi que |’on 
fasse, les lois positives ne sauraient jamais entiérement remplacer l’usage de la raison naturelle 
dans les affaires de la vie. Les besoins de la société sont si variés, la communication des hom- 
mes est si active, leurs intéréts sont si multipliées et leurs rapports si étendus, qu’il est impossi- 
ble au législateur de pourvoir 4 tout.” (7) “Une foule de choses sont donc nécessairement 
abandonnées a |’empire de l’usage, 4 la discussion des hommes instruits. . . C’est au magistrat 
et au jurisconsulte, pénétrés de l’esprit général des lois, 4 en diriger !’application. . . (8) 


Paul Vinogradoff, Roman Law in Medieval Europe, (Oxford, 1929) 11: 


‘“. . How is it that a system shaped to meet certain historical conditions not only survived 
those conditions, but has retained its vitality even to the present day, when political and 
social surroundings are entirely altered? How are we to account for the existence of such hy- 
brid beings as Roman Dutch Law or the recently superseded modern Roman Law of Ger- 
many?...” 


Examples of similar and parallel developments may be multiplied without end. Where to 
find the authority for the Code of Christian V of Norway and Denmark (1646-1699) still 
partially in force in the Virgin Islands. The authority of the modern pieces of European legisla- 
tion which they enjoyed in other countries cannot be fully explained by the will of the sov- 


ereign. 
“For some reason the writings of Bentham and Austin upon the nature of the common law 
have never had any great influence in this country, certainly not with the courts. . .” Herbert 


Pope, op. cit., 6-7. 

#03 Georg Jellinek, Der Kampf des alten mit dem neuen Recht, (1907) 8-9. See also Jellinek, 
1 Ausgewihlte Schriften und Reden, (1911) 396 ff. In the Anglo-Saxon legal literature, the 
same problem was treated by Dicey, who has discussed both the conflict between law in force 
and public opinion, and conflict between legal provisions within the legal order: “.. . judge- 
made law has, owing to the training and age of our judges, tended at any given moment to 
represent the convictions of an earlier era than the ideas represented by parliamentary legis- 
lation.” Law and Public Opinion in England, (1905), 367. See also zbid., 91 ff. 
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The soviet theory of the discontinuity of law had not materialized at 
the time Jellinek formulated his views on the subject. Soviet theory of 
the revolutionary discontinuity of inherited laws, but not the soviet 
reality, seems to confirm Jellinek’s views. Elements of nonsocialist law 
still exist in the Soviet and satellite legal systems, and it seems that 
soviet-type society is unable to dispense with them. The intrinsic dualism 
of the soviet-type legal system has been so keenly felt that important 
legal scholars of the Soviet Union at one time advanced with regard to 
contracts the concept of two sets of rules: one to govern relations within 
the socialist sector of nationalized enterprise; the other, retaining the 
fundamental features of free contracts, to remain in force in relations 
between private individuals. These efforts were condemned, and the fic- 
tion of the unity of the legal system of the soviet type law was upheld. 
A similar theory was adopted in the satellite countries.'™ 

However, the doctrine of the internal harmony of the legal system of 
the soviet-type of state has been generally accepted only after a long 
period of controversy concerning the nature and function of law in soviet 
society. Many soviet scholars have been unsuccessfully trying to explain 
the institutions of soviet law and its function in Marxist terms.’°* When 
at last the official theory was formulated, it was explained that the har- 
mony of the soviet legal system results from the absence of conflicts of 
interests between the individual and soviet society, and that individual 
basic rights are guaranteed not so much by soviet law as by the soviet 
social and economic reality. Thus, two central problems which Soviet 
jurists failed to explain were declared as no longer requiring explanation, 
and the way was open to doctrinal formulations based on the omnipotence 
of the Soviet state.'°® 





14 1 Gsovski, op. cit., 137, 432-433. 

105 After the Soviet state came into being, Russian jurists who enjoyed for some time free- 
dom of academic activity followed the main trends of European theoretical thought. A 
Soviet jurist who reviewed the works of Soviet jurists shortly preceding the first five-year 
economic plan distinguished among them followers of Petrazycki’s psychological theory of 
law, of the normativist school, of the historical theory of law, and of the theory of social func- 
tion of law originated by Duguit. Stalgevitch, Puti razvitia sovetskoi pravovoi mysli, (Moscow, 
1928). 

Cf. John N. Hazard, “Cleansing Soviet International Law of Anti-Marxist Theories,” 32 
American Journal of International Law (1938) 244 ff; Cf. Orlovskii, Zadatchi Pravovoi Nauki 
v svete Reshenii XX Siezda KPSS 26 Vestnik Akademii Nauk SSSR, pp. 3-8. 

106 Vishinski, Voprosy Teorii Gosudarstva i Prava, (Moskva, 1949) 72, 83 ff; Trainin, in 
Sovetskoe Gosudarstvo i Pravo, (1949), No. 2, p. 2; Fedkin, zbid., No. 6, pp. 11 ff.: 

“|. if we say that Soviet law protects the interests of the Soviet citizen we mean those 
interests which are identical with the interests of the state, and we may not think of anything 
else. Certainly, the Soviet state and its legislation cannot guarantee the interests of those 


citizens who endeavor to live the life of parasites.” Kaminskaia, in Sovetskoe Gosudarstvo i 
Pravo, (1950), No. 5, p. 52; Gsovski, op. cit., 175 ff. 
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The area of struggle between the old and the new in the soviet-type 
legal order is an extremely broad one. It extends far beyond the formal 
process of legal reform. The conflict is perpetuated by the reappearance 
of “capitalist” legal institutions in the new legislations, although in dis- 
torted and restricted forms. It would be a major task to examine all as- 
pects of the struggle.!*” At all events, owing to the legislative techniques 
of the socialist countries of the soviet type, it is possible to gauge its size 
and nature. Soviet legislators feel a need to include in their laws broad 
and general formulas on the purpose of the new laws. On the one hand, 
these seem to reveal the existence of uncertainty and inner conflict on 
what the laws of a socialist society should be; on the other, they are 
highly reminiscent of the practices followed in the early efforts to codify 
the civil laws of Europe. They also indicate that, in spite of the axiom 
of internal harmony in the social and legal order of soviet society, indi- 
vidual collective relations are the pivotal point of the struggle between 
the old and the new.' Soviet laws are constantly concerned with the 
enforcement of the new mode of life which seems to take root with great 
difficulty.!°* Hence the resort to extralegal concepts, which form the im- 
mediate source of ideas for filling the gaps in the laws and constitute in a 
socialist society the rationale and the spirit of the legal order. 

Among the typical rules which frequently appear in the laws of the 
soviet type, reference is made to two features of life in a socialist com- 
munity in Eastern Europe which seem to provide rules of conduct for 
all members of a socialist society without exception: economic plan,!” 





107 See e.g., the ruling of the Polish Supreme Court of February 11, 1955, Panstwo i Prawo 
(1955) 289-290. 

108 Cf. Roscoe Pound, “Individualization of Justice,’”’ 7 Fordham Law Review (1938) 153. 

See Viktor Knapp, 1 Ucebnice obcanskego a rodinneho prava, 13. 

109 A Polish enactment on basic principles of the civil laws in force stated the following: 


“Law shall be applied and construed in accordance with the principles of the order and 
aims of the people’s state. Nobody shall use his rights in a manner contrary to the principles 
of social life in the people’s state. A legal transaction contrary to the law or rules of social 
life shall be invalid. A declaration of will shall be interpreted in accordance with the principles 
of social life in the popular state.” D.U. (1950), 34/311. 


A similar rule in Section 2 of the Bulgarian Law of Obligations and Contracts (November 
21, 1950) provided that: 


“Provisions of the laws must be applied according to their precise meaning; if unclear 
they must be interpreted in a meaning most suited to the rules of the socialist community. 

“Tf the law is incomplete or the case is not covered by law, the provisions covering similar 
cases should apply, if this corresponds to the rules of the socialist community. If this cannot 
be done the [legal] relationship shall be settled in accordance with the fundamental principles 
of the socialist law.” Bulgarian Law on Obligations and Contracts of November 21, 1950, 
D.V. No. 275. 

0 “(Creditors and debtors have to adapt their mutual relations to the principles of social- 
ist community and social conscientiousness as well as to the requirements of the people’s 
economic plan.” /bid., Sec. 63. 








~I 
on 


CONTINUITY OF LAW IN EASTERN EUROPE 


and discipline of labor.'"! With reference to these two features, commands 
and prohibitions are formulated very much in the same manner as with 
reference to good morals in civil codes, particularly in the early period 
of the codified statutes. But their striking feature, directly pertaining to 
the problem of the struggle between the old and the new law, is the 
diversity of legal provisions concerned with the effects of legal transac- 
tions contrary to the economic plan" or the consequences of the breach 
of labor discipline."* Sanctions applicable to breaches of rules of life in a 
socialist community defined in civil laws are combined with criminal 
provisions of the penal laws. 

The action of the courts in this connection is of singular importance. 
Article 41 of the Hungarian Constitution of 1949 states that: “The courts 
of the Hungarian People’s Republic shall ...educate the workers to 
respect the rules of socialist communal life.’”” A Czech textbook of crim- 
inal law, commenting on Section 4 of the Czechoslovak law on the ju- 
diciary (1952) which contains a provision similar to that of the Hungarian 
constitution, states that it is the duty of the Czechoslovak court to edu- 
cate backward citizens who have contravened the laws of the country 
“under the influence of the survivals of capitalism in their minds.’’!" 
The formulation, “survivals of capitalism in the minds of the people,” 
which is a staple formula borrowed from soviet jurisprudence, points to 
the contradiction between the laws formally enforced and the state of 
legal consciousness of the members of a socialist society. The latter fre- 
quently leaves much to be desired, but in the last analysis determines 
the efficacy of laws and the conditions of law enforcement. 

A ruling for the guidance of Hungarian courts issued by the Supreme 
Court provides an illustration of the extent of the mental reorientation 
required from a member of the socialist society. The Supreme Court 
ruled that the so-called stabilization clause provided for in a private con- 
tract is invalid because “‘at the time of the stabilization, it was the court’s 
duty toward our people to regard the value of the forint with realistic 


111 Aleksandrov and Pasherstnik, Sovetskoe Trudovoe Pravo, (Moscow, 1952), 120: 


‘“*., socialist labor relations can by no means be reduced to the rights and obligations of 
the parties. . . The social position of the citizen as a member of the socialist enterprise cannot 
be defined in terms of rights and obligations.” 


u2 Cf. Art. 76 of the Polish Constitution of 1952, Art. 90 of the Romanian Constitution of 
1952. See Sec. 34 of the Bulgarian Law on Obligations and Contracts of Nov. 21, 1950. D.V. 
No. 275. Soviet Civil Code, Chapter X, Sec. 6, Subsec. c.2. 

43 Cf, Grzybowski, The Evolution of the Polish Labor Law, 1945-1955. 

114 Trestni Pravo (General Part) (Prague, 1955) 13. See also Hungarian Judiciary Act. Law, 
1954: II TV. 
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optimism, faith, and confidence, and this is still our duty. A covenant 
lacking these elements may not be enforced by the courts.’ 

This ruling was issued despite the fact that an express provision of an 
act issued in the interwar period definitely permitted such stabilization 
clauses in private contracts.'® An act of prudence, permissible under the 
law, an act of foresight, calculated to minimize the effect of economic 
instability, is declared incompatible with the duties of citizens toward 
society. The new social order requires that contracts between private 
citizens be inspired by confidence toward the new state. 

The conflict between the old and the new is carried down to family 
relations. Divorce and guardianship cases are a mine of information of 
the struggle for the reshaping of legal convictions of the citizenry at large. 
The Polish Supreme Court issued a ruling for the guidance of lower courts 
amounting to a real privilegium Paulinum: “Conflicting ideologies on 
political and social questions, especially if one of the spouses represents 
a progressive conception of life, and the other, on the contrary, a back- 
ward one, justify divorce.’’!!” 

The reshaping of the national economy and the ideological reconstruc- 
tion of society have given new meaning to problems of guardianship and 
arrangements substituting for parental care. The East German Supreme 
Court ruled (April 27, 1951) that in general, antiquated notions, such as 
that raising a child in a family home is healthier and better for a child 
than any other arrangement, are no longer true. It asserted that some- 
times it is salubrious for the physical and spiritual welfare of a child to 
separate it completely from the influence of the parents.''* The court 
remarked that in the new socialist order the weakened influence of 
parents, in particular in divorced families, is fully compensated by the 
influence of the ideological youth organizations.'’ 


118 Leading Decision No. 1 of March 13, 1950, Pkt 5837/1949). George Torzsay-Biber, ‘“‘Re- 
evaluation of Money Claims in Hungary,” Highlights of Current Legislation and Activities 
in Mid-Europe, (1954) 286. 

16 Dec. 11, 1951. Cf. Erich Schmied, ‘““Das Familienrecht der Volksdemokratien, 1945- 
1951,” 17 Zeitschrift fiir auslindisches und internationales Privatrecht (1952) 227 ff. See 
canon 1127 of the Codex Iuris Canonici of 1917; Stanislaus Woywod, A Practical Commentary 
on the Code of Canon Law, (New York, J. F. Wagner, Inc., 1948) 811 ff. 

7Q0.G. DDR, Vol. 1, Fasc. 1, 136. 

118 In the same spirit the District Court of Morawska Ostrava (Czechoslovakia) ruled (Jan- 
uary 28, 1953): 

“When deciding the question whether the guardianship of a child should be left to its 
mother or to a social welfare institution, the probation of the mother during the work is to 
be taken into consideration. If the mother is a shock worker, or a member of the Communist 
Party, the child can be left to her as her political and moral qualifications guarantee an hon- 
orable education.” Socialisticka Zakonnost, (1953), No. 1, 20. 

119 Tn another case the same court removed a son from his parents and placed him under 
the guardianship of a social welfare institution. The court cited his nonaccomplishment of the 
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The standards of human behavior contingent upon the exercise of 
rights, determining the validity of certain legal transactions, are necessary 
in any legal system to correlate legal provisions with individual activities, 
and to provide criteria for the evaluation of such activities. In legal sys- 
tems closer to our world, these standards are personified under such con- 
cepts as “average prudent man” or “bonus paterfamilias”’ (Articles 450 
and 1374 of the Code Napoléon). The striking feature of the cases just 
reviewed are the high virtues required of the members of a socialist com- 
munity to meet these standards. Patriotism, political consciousness, high 
sense of responsibility at work, faith, and optimism as regards the actions 
of government take the place of prudence, thrift, or honesty in dealing 
with others. It seems certain that on the whole an Eastern European 
court will not presume that these high qualities are present in absence of 
evidence to the contrary. It also seems that to comply with the rules of 
life in a socialist community may require a higher social consciousness, 
greater ability for self-sacrifice, than to meet the standards of acceptable 
citizenship in a competitive society. 

Such are the main features of the socialist legal system, with its internal 
antinomies and contradictions. Rules of life in a socialist community not 
only determine the qualities required of a member of the society. They 
also provide ultimate terms of reference for the interpretation of legal 
provisions and filling gaps in the law. The principle of legal order is to be 
found outside the legal system itself. Translated into practical terms, 
this means that a legal system is no longer a logical whole, and that law- 
making and law enforcement are aspects that form the foundation of 
social life, i.e., the management of the national economy. Socialist law- 
makers have not been concerned with systematic arrangement of the 
laws in force, or with the logical aspects of the legal order. Recently, after 
a critical attitude to the soviet legal order became possible, a member of 
the USSR Academy of Science wrote that “lack of order in our legisla- 
tion, lack of system, contradiction in legal provisions were also one of 
the reasons for violations of legality, and therefore a scientific codification 
of Soviet legislation is of paramount importance.”!° 

Similar criticism was voiced by the Convention of Polish Lawyers 
(December 17-19, 1955); complaints were leveled at the absence of uni- 








shift in the mines, the parents having obviously failed to educate their son in the proper atti- 
tude toward his working duties. [bid. 

The Hungarian Code of Domestic Relations provided that it is “The duty of the parent 
to educate the child to be . . . faithful to the people, loving his country, a contributing member 
of the community-building socialism.” 

20 Orlowski, P. E. Zadatchi Pravovoi Nauki v. Svete Reshesnii XX Siezda KPSS, 26 
Vestnik Akademii Nauk, No. 8, 5. 
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formity of provisions in force, uncertainty of private rights, the fact that 
executive orders often fill lacunae in the legal system and are given 
precedence over the statutes, and indifferent legislative technique, par- 
ticularly as regards legal definitions and repeal clauses.'?! 

The voice of lawyers in Russia as elsewhere speaks the same language. 
It calls for the autonomy of legal science and the revival of scientific 
legislative techniques. 

21 Peter Siekanowicz, ‘Convention of Polish Lawyers,” Highlights of Current Legislation 
and Activities in Mid-Europe, (1956) 245; Jerzy Jodlowski, ‘‘Dzialalnosc i Zadania Zrzeszenia 


Prawnikow Polskich,’”’ Panstwoi Prawo (1956) 219 ff. Resolutions of the Convention of Polish 
Lawyers in Nowe Prawo, (1956), No. 2, 14-28. 





that 
iven 
par- 


age. 
tific 


ation 
zenia 
‘olish 








Comments 








ATOMIC ENERGY LEGISLATION IN WESTERN GERMANY 


Nuclear energy legislation in the Federal Republic of Germany! is based 
upon two statutes, one inherited from the Allied occupation, and the other a 
direct consequence of its end. The first is the Allied High Commission Law 
No. 22 (Amended), still the only general and fundamental norm relating to 
nuclear energy in Western Germany. The other is a part of the complex Paris 
treaties which established Federal Republic sovereignty but also imposed cer- 
tain restrictions upon military uses of atomic energy. They partly replaced 
previous allied enactments abolished at the end of the occupation, but not 
completely void of interest for reasons that will become more obvious below. 

To arrive at a full picture of the legislation concerning nuclear energy, 
reference should be made, on the one hand, to certain international agree- 
ments regulating some aspects of atomic energy, ratified by the Federal Re- 
public, and on the other, to a few enactments of German municipal law which 
refer to the use of nuclear materials. 


I. ALLIED LEGISLATION DURING THE OCCUPATION 


Immediately after World War II, the Allies were chiefly interested in atomic 
energy war potentialities and in prevention of German rearmament. They, 
therefore, imposed prohibitory clauses on research, production, and other ac- 
tivities, which could promote a development of nuclear energy and its use for 
military purposes. 

Thus, Allied Control Council Law No. 25, Control of Scientific Research,? 
prohibited any fundamental research of a wholly or primarily military nature 
as well as any applied research in nuclear physics without regard to its pur- 
poses.* Moreover, Control Council Directive No. 47, Liquidation of German 
War Research Establishments, included the Kaiser Wilhelm Institute for 
Physics in Berlin-Dahlem, where German military authorities had partici- 
pated in nuclear research from 1939.4 Prohibition of the Manufacture, Import, 
Export, Transport and Storage of War Materials® by Control Council Law 
No. 43 interdicted enumerated activities relating to articles specified in the 
Law. First on the list were atomic weapons.® 


1 The author wishes to acknowledge the assistance of the personnel of the Law Library of 
Congress, especially that of Mr. K. A. Bedo, in his researches concerning past Allied legisla- 
tion. For the purpose of this article, the legislation relating to the Berlin area has not been 
considered in the part dealing with Allied legislation. 

2 Allied Control Council for Germany, Official Gazette, No. 6, p. 138. 

3 Cf. Art. 2, par. 1, Art. 3 and Schedule “A,” par. 1 and 6 of the A. C. C. Law No. 25. 

4Cf. W. Koerber, “Der derzeitige Stand des Atomenenergierechtes in Deutschland,” 
Atomkernenergie 2: 2, p. 64 ff. 

5 Allied Control Council Official Gazette, No. 13, p. 234. 

* Cf. Arts. I, II, A. C. C. Law 43 and Group I, a) of its Schedule A. 
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After the breakdown of work in the Allied Control Council, the military 
governors of the Western Zones individually enacted the so-called Scientific 
Research Laws.’ Their texts, as well as Regulation No. 1 and Schedules A, B, 
C, D, pursuant thereto, were identical in all three Zones. Indeed, they did not 
even differ fundamentally from the above A. C. C. Law No. 25, imposing the 
same restrictions on nuclear research. 

The Scientific Research Laws, having been in the field reserved to Allied 
legislation,® remained in force even after the German Federal Republic was 
constituted in 1949. The Allied High Commission, however, had amended 
them by Decision No. 12° in 1951. Maintaining basic prohibitions, the Deci- 
sion slightly amended the Schedule making possible research in separation of 
isotopes and in certain electromagnetic radiations, subject to prior permission 
of the Military Security Board.’ The latter Allied authority also exercised 
control over inventions and patents in the atomic energy field in accordance 
with A. H. C. Law No. 17, Control of Patent Applications in certain Fields 
of Research and Manufactures."! 

Though depriving A. C. C. Law No. 43” of effect in the Federal Republic, 
the Allied High Commission reiterated its prohibitions of atomic weapons in 
the new Law No. 24, Control of Certain Articles, Products, Installations and 
Equipment.* This statute went even beyond previous restrictions by the 
Control Council, imposing additional prohibitions “‘...to produce, possess, 
own, or to use... atomic weapons.’ It further retained from A. C. C. Law 
43 the interdictions on construction of plants and equipment that might have 
produced atomic weapons, forbidding also “‘drawing . . . designing . . . of models 
and...experiments or research in connection with...atomic weapons.’”!® 
Of the subsequent amendments, A. H. C. Law No. 61,!° after repealing the 
preamble of Law No. 24, which still declared its purpose to be prevention of 
German rearmament, replaced many antecedent strict prohibitions with Allied 
control. 





7In the United States and British Zones: Military Government Laws, No. 23, Control of 
Scientific Research; United States, Military Government Gazette, Issue O, p. 5; British, 
Military Government Gazette, Issue 38, Part 5 B, p. 10. In the French Zone: L’Ordonnance 
No. 231 du Haut Commissionnaire de la République Frangaise en Allemagne, Contrdle de la 
Recherche Scientifique, Journal Officiel du Commandant en Chef Frangais en Allemagne, No. 
303, p. 2128. 

8 Cf. Arts. 2a and 7b of the Occupational Status. Allied High Commission Official Gazette, 
No. 1, p. 13. 

9 Allied High Commission Official Gazette, No. 53, p. 864. 

10 Decision 12, Schedule B par. (1), (4). 

1 Cf. Arts. 1a, b and (b) of A. H. C. Law No. 17 in Official Gazette, No. 7, p. 14. 

2 Art. 10a of A.H.C. Law No. 24. 

3 A. H. C., Official Gazette, No. 18, p. 251. 

44 Art. 1 (a), (b) of Law 24 and Group I (A) of Schedule A. 

45 Art. 3 of Law No. 24 and Group VI of Schedule A. 

16 A. H. C., Official Gazette, No. 13, p. 1047. The other amendment A. H. C. Law 78, 
Official Gazette, No. 89, p. 1830 is without relevance for atomic energy. 
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The most important Allied legislation in the nuclear energy field, however, 
has been A. H. C. Law No. 22, Control of Materials, Facilities and Equip- 
ment relating to Atomic Energy,” and two amendments: Law No. 53, with 
Regulation No. 1, and Law No. 68." A. H. C. Law 22 (amended) presently is 
the only remnant of all the Allied enactments mentioned above; the others 
were either repealed or deprived of effect in the territory of the Federal Repub- 
lic at the end of the occupation.’® But in abolishing past legislation, the three 
western powers differentiated enactments in the fields of disarmament and 
demilitarization from all others. According to the Protocol*® signed at Paris 
on October 23, 1954, they retained their rights in disarmament and demili- 
tarization, excluding these fields from the legislative competence of the Federal 
Republic ‘“‘pending the entry into force of the arrangements for the German 
Defense Contribution.’”*! The three most important laws then pertaining to 
atomic energy, A. H. C. Laws No. 22 (Amended) and No. 24 (Amended) and 
the Scientific Research Laws were explicitly included in this category.” 

Then in 1955 at the end of the occupation, the Allied High Commission 
enacted Law No. A-38, Depriving of Effect and Repealing Certain Legisiation 
in the Fields of Disarmament and Demilitarization.” It repealed the Scientific 
Research Laws and Law No. 24—but not Law No. 22—to take effect on the 
date of the entry into force of the arrangements for the German Defense Con- 
tribution.» These arrangements, a part of the Paris Treaties, entered into 
force on May 6, 1955.25 The remaining Allied legislation mentioned above 
(A. C. C. Law No. 25, A. C. C. Directive No. 47, and A. H. C. Law No. 17) 
were deprived of effect or repealed respectively by Allied High Commission 
Law No. A-37.7* This simply abolished previous legislation with a reference 
to the end of the occupation or because the purposes of previous enactments 
had been accomplished or other provision had been made therefor.” This 


7 A. H. C., Official Gazette, No. 12, p. 122. 

'8 Tbid., No. 54, p. 882 and 884, and No. 72, p. 1361. 

19 The distinction in terms is related to the origin of the Allied enactments. While the legis- 
lation emanating from the three Western Powers (their Military Governors, or High Commis- 
sion) was repealed, that of the (four Power) Control Council was merely deprived of effect in 
the territory of the Federal Republic. 

20 Protocol on the Termination of the Occupation Regime in the Federal Republic of Ger 
many signed at Paris 23 October, 1954. BGBI., 1955. II, p. 213. 

21 Tbid., Art. 2(1). 

2 Letters from the three High Commissioners to the Federal Chancellor concerning legisla- 
tion in the fields of disarmament and demilitarization. Paris, Oct. 23, 1954, Letter I, Art. 
2. BGBI., 1955, II, p. 478-9. 

% A. H. C. Official Gazette, No. 126, p. 3271-2. 

* Art. 4 of the A. H. C. No. A-38 and Art. 2 of the Protocol on the Termination of the 
Occupation. 

28 Cf. Bekanntmachung iiber das Inkrafttreten des Briisseler Vertrags und des Nordat- 
lantikvertrags fiir die Bundesrepublik Deutschland .. . BGBI., 1955, II, p. 630. 

26 A. H. C. Law No. A-37, Depriving of Effect and Repealing Certain Occupation Enact- 
ments, A. H. C., Off. Gaz., No. 126, p. 3267-70. 

21 Tbid., Preamble. 
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entered into force on May 5, 1955,% concurrently with the Convention on 
Relations between the Three Powers and the Federal Republic of Germany.” 

It is obvious that the Allies wished to underline that the enactments apply- 
ing to atomic energy in demilitarization and disarmament fields were relin- 
quished only because of the German Defense Contribution. In the present 
international situation, when a radical change in the Western German Govern- 
ment could result in withdrawal from the Brussels Treaty and North Atlantic 
Organizations, this difference could acquire new importance. 


II. PRESENTLY VALID LEGISLATION 


A. Allied High Commission Law No. 22 (Amended.) Not having been ex- 
plicitly repealed at the end of the occupation, A. H. C. Law No. 22 (Amended) 
has remained in force in accordance with Article 1, par. 1, of the Convention 
on the Settlement.*® But this law is now subject to the sovereign powers of 
the Federal Republic and the Linder, which may repeal or amend it in ac- 
cordance with their respective competences under the Basic Law. Until then, 
however, the law remains fully valid, its English/French text being the only 
official version.** The sole change that occurred was replacement of the Mili- 
tary Security Board—the controlling and licensing authority under the law 
abolished at the end of the occupation—by the Federal Ministry for Economy 
(Bundesministerium fiir Wirtschaft). In all other respects, A. H. C. Law No. 
22 has remained as it was enacted during the occupation, causing various 
difficulties. To grasp the extent of the problems raised by the application of 
the law, a summary of its most important provisions may be helpful. In the first 
place, it should be noted that Law No. 22 spells out in Art. 1, par. 1, a few 
absolute prohibitions with no exemption possible. Thus, it prohibits (a) pro- 
duction of deuterium gas, metallic beryllium, thorium, and uranium; (b) 
construction or erection of nuclear reactors, chain reactor piles, or facilities 
for separation of isotopes of uranium; (c) manufacture or construction of 
electronuclear machines... of certain capacities. On the other hand, though 
also imposing prohibitions “‘...to purchase, procure, ... possess, use,... 
sell,...import or export” the materials and equipment mentioned above, 
par. 2 of Art. 1 and Art. 6 authorize the Military Security Board to exempt 
and license such activities. 

In addition, there is a large category of so-called ‘‘prohibited articles,”’ 
which “except as authorized ...no person shall produce, manufacture, mine, 


% Jbid., Art. 4and Bekanntmachung iiber das Inkrafttreten des Protokolls vom 23 Oktober 
1954 iiber die Beendigung des Besatzungsregimes in der Bundesrepublik Deutschland. BGBI., 
1955, II, p. 628. 

2 BGBI., 1955, II, p. 300. 

30 Convention on the Settlement of Matters arising out of the War and the Occupation 
(as amended . .. at Paris on October 23, 1954). BGBI., 1955 II, p. 405 ff. 

31 Jbid., Art. I, par. 1 and par. 4. 

Cf. Mitteilung betreffend die Zustindigkeiten nach Auflésung des Méilitarischen 
Sicherheitsamtes, BAn, 1955, No. 92. p. 5. 
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process, construct, erect, purchase, procure, receive, possess, use, store, sell, 
dispose of, import or export.” (Art. 2.) This extensive list of forbidden activi- 
ties with reference to prohibited articles ranges from raw materials and prod- 
ucts to instruments and machinery usable in atomic energy. Though subse- 
quent amendments brought some relaxation, they did not change the basic 
and generally prohibitory character of the law, under which almost anything 
in the nuclear energy field has been either absolutely prohibited or requires 
authorization by the Military Security Board. 

The only statutory exemptions are embodied in Part 2, Art. 3, and concern 
research, medical, and educational establishments and museums. Presuming 
that the existence and activities of these establishments were within the 
sphere of the Scientific Research Laws, they have been permitted to “.. . pro- 
duce, construct, erect, possess, use and store prohibited articles...” under 
conditions further specified in the law. (At museums, the permission was 
limited to possession, storage, and use of prohibited articles for exhibitions.) 

With the repeal of the Scientific Research Laws, the situation has not be- 
come clearer. In some respects, it grew even more confused, since a question 
has now emerged to what degree research in nuclear physics is still forbidden, 
and how far this conflicts with the Basic Law.*4 But this, of course, is part of 
the general problem of the relation of the extant Allied legislation to the 
German Constitution and to the rest of German municipal law. As this ques- 
tion is quite far-reaching, it may suffice for the purpose of this article to sum- 
marize here a few characteristic opinions. 

H. Tischbein,®* in his inquiry concerning the right of German courts to 
examine Allied enactments as respects their accord with the Constitution, 
starts with an analysis of Art. 1, par. 1, and Art. 2 of the Convention on the 
Settlement. He then arrives at the conclusion that the still valid Allied legis- 
lation ceased to be part of a hierarchically superior law (Uberordnung), and is 
now on the same level as other German law, though not becoming part of 
German law but still representing a Fremdkérper in it. Yet its present validity 
now derives from the ratification of the Paris Treaties by the Western German 
legislature, and no longer from the powers of the Allies. It follows that the 
German courts are authorized to examine the constitutionality of Allied legis- 
lation.** 


% Cf. H. Kruse, “Atomenergierecht in Deutschland,” Neue Juristische Wochenschrift, 
8:28, p. 1017 f.; also, G. Erler and H. Kruse (ed.) Das deutsche Atomenergierecht. Gottingen: 
O. Schwarz & Co., 1955, p. C 10, B1. 4, Note b). 

4 Art. 5, par. 3, of the German Grundgesetz: .. . “Wissenschaft, Forschung und Lehre 
sind frei.” From the text and comments, it seems obvious that the declared freedom concerns 
only fundamental scientific research. Cf. H. v. Mangoldt, Das Bonner Grundgesetz. Berlin & 
Frankfurt: Fr. Vahlen, GmbH., 1953, pp. 68-9; Fr. Giese, Grundgesetz fiir die Bundesrepublik 
Deutschland. Frankfurt: Kommentator, GmbH., 1955, p. 20. 

36H. Tischbein, ‘““Nachpriifbarkeit des Besatzungsrechts durch deutsche Gerichte,” Neue 
Juristische Wochenschrift, 8:32, p. 1179. 

36 Tischbein’s opinions are shared with only slight qualifications by J. Thiesing. Cf. Neue 
Juristische Wochenschrift, Vol. 8, p. 1385. 
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Similarly, W. Koerber,®” examining an analogical problem with respect to 
A. H. C. Law No. 22 arrives at coincidental opinions. For him, the A. H. C. 
Law, though not German federal law in its proper sense, is now of the same 
hierarchical order and valid only within the scope of the validity of the Consti- 
tution of the Federal Republic (im Geltungsbereich des Grundgesetzes). 

On the other hand, an opinion pronounced by H. Kruse® that even the 
absolutely formulated prohibitions in A. H. C. Law No. 22 should not now 
apply to fundamental scientific research, because such interdictions would be 
in conflict with the Constitution, seems to be hardly compatible with the 
Convention on the Settlement of the Paris Treaties. Undoubtedly, par. 1 of 
Art. 1 and Art. 2 authorize the Federal Republic to take legislative, and even- 
tually judicial, actions to repeal or amend individual acts of the Allied High 
Commission. But until then the Allied enactments remain valid.* There is 
nothing in the Paris Treaties which would support a view that parts of Law 
No. 22 in conflict with the German Basic Law would be ipso facto void.” 

Also, a notion expressed in the Erler-Kruse edition of the German atomic 
energy laws, that it is questionable how far applied research in nuclear energy 
is still prohibited, since there is no clear boundary between fundamental and 
applied research, does not hold, if A. H. C. Law No. 22 is interpreted stricto 
sensu. From its wording, it is quite obvious that the legislator enacting Law 
No. 22 intended to interpret its terms in the sense defined in the Scientific 
Research Laws.” There the two kinds of research were clearly distinguished.* 

The fact that these laws were abolished could hardly affect the legislator’s 
explicit reference in Law No. 22 to this sense of the terms. 

To conclude comment on this Allied High Commission law, it is, of course, 
necessary to acknowledge that its prohibitions and controls are rather wide and 
may seriously hamper favorable development of atomic energy, as some claim.“ 
Nor does the law satisfy new requirements which emerge as atomic energy is 
exploited on a large scale. No wonder therefore that its replacement by a new 
federal law which would take into account changes in the political climate as 


37 Koerber, loc. cit. 

% Kruse, op. cit., p. 1018, and also Erler-Kruse, op. cit., p. D. 10, Bl. 1. 

39 For the respective reference to Art. 1, see supra note 31. Art. 2 states: “‘All rights and 
obligations created or established by or under legislative, administrative or judicial action of 
the Occupation Authorities are and shall remain valid for all purposes under German Law 
whether or not their creation or establishment was in conformity with other legislation. Such 
rights and obligations shall be subject without discrimination to the same future legislative, 
judicial and administrative measures as similar rights and obligations created or established 
by or under German municipal law.” 

Cf. Fr. J. Strauss, “Der Staat in der Atomwirtschaft,” Atomwirtschaft, 1:1, p. 2. The 
author who was then the Federal Republic Minister for Atomic Energy stressed the continuous 
validity of A. H. C. Law No. 22 in its version from the occupation days. 

41 Erler-Kruse, loc. cit. 

“Cf. Arts. 3 and 7 d of A. H. C. Law No. 22. 

“Cf. Art. X. of the United States Mil. Gov. Law No. 23. 

“ Cf. Rud. Schoenauer, “Probleme des Kernenergiegesetzes,” Der Volkswirt. 10:24, p. 15. 
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well as in technical progress has been urged for some time.** Since the primary 
purpose of the Allied nuclear energy legislation to prevent or at least to con- 
trol the use of atomic energy for war purposes now has been secured by the 
Paris Treaties, the way is open for the repeal of Allied High Commission Law 
No. 22. 

B. Restrictions on Use of Nuclear Energy for War Purposes. With the entry 
into force of the Paris Treaties concerning access of the Federal Republic to 
the Western Europe Union and North Atlantic Organization, new restrictions 
and controls on the use of atomic energy have been embodied in the Protocol 
Modifying and Completing the Brussels Treaty,** and in its integral parts: 
Protocol No. III“ and Protocol No. IV.* 

In Protocol No. III, Western Germany undertook “‘not to manufacture on 
its territory any atomic weapons... as detailed in (Annex) II.’ It is then 
decreed in the Annex that the list comprises not only atomic weapons them- 
selves, but also “the factories earmarked solely for their production... ,” 
including in the definition of atomic weapons ‘‘any part, device, assembly, or 
material especially designed for, or primarily used in any (atomic) weapon 

. 5! Pursuant to these stipulations, Western Germany agreed to control 
by an Agency created by Protocol No. IV within the Brussels Treaty Organi- 
zation.” In addition to restrictions and controls concerning production of 
atomic weapons, the Agency has competence to inspect their stocks and im- 
port thereof into Western Germany, though these controls apply to all mem- 
bers of the Western Europe Union.** 

From the above, the significance of the enactment of the Paris Treaties in 
Western Germany is self-evident. It will remain a great divide in future Ger- 
man nuclear legislation, the more so since its validity and, consequently, the 
pledge to forego manufacturing of nuclear weapons as well, stretches over the 
next fifty years. It is of course equally obvious that should this international 





4°Cf. F. J. Strauss, op. cit., p. 4; also H. Kruse, “Die Aufgaben der gesetzge, 
benden KG6rperschaften im Hinblick auf die Nutzung der Kernenergie,” Atomkern-Energie- 
2:2, pp. 62-64. 

46 BGBI., 1955, II, pp. 256-281. 

47 Protocol No. III on the Control of Armaments, BGBI., 1955, II, p. 266-273. 

48 Protocol No. IV on the Agency of Western European Union for the Control of Armaments, 
BGBI., 1955, II, pp. 274-281. 

Cf. Part 1, par. 1, of Protocol No. III and Annex I. 

50 Annex IT, Preamble. 

51 Tbid., I (b). 

8 Art. 7, 1 (a) of Protocol No. IV. 

§3 Tbid., Art. 7, 1(b) and par. 1(a) of Annex IV to Protocol No. IV. 

& Art. XII of the Brussels Treaty (Amended), BGBI., 1955, IT, p. 288. Brief reference should 
be made also to the previous restrictions relating to West German nuclear energy in the Treaty 
establishing the European Defense Community, which obliged Germany to produce no more 
than 500 g yearly of fissible materials and imposed other limitations on atomic weapons. 
Though promulgated as a law in the Federal Republic, it did not become effective because of 
the French failure to ratify the Treaty. (See BGBI., 1954, II, p. 371 ff., ie. Art. 107, Annex 
I, II; and “Letters” pp. 416-8.) 
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obligation be fully effective, it must be implemented by German municipal! 
laws to prevent improper use of atomic energy and to guarantee unhampered 
activities of the controlling Agency as contemplated by Protocol No. IV. It 
deserves notice in this connection that the Federal Republic explicitly accepted 
the obligatory jurisdiction of the International Court of Justice and Arbitra- 
tion Procedures for settling disputes arising from the Brussels Treaty.*® 

The important limitations are imposed on the use of nuclear energy” in 
the Agreement for Co-operation concerning the Civil Uses of Atomic Energy. 
Concluded February 13, 1956, between the United States and the Federal 
Republic for the purposes of co-operation in the field of research in the peace- 
ful uses of atomic energy; it stipulates in Articles VI and VII the obligations 
of Western Germany to ensure the conditions and purposes of the Treaty. 
The Agreement, however, does not belong among legislative acts, because 
contrary to the first announcements, it is not to be submitted to the Federal 
Legislature, since according to the opinion of the German Foreign Office its 
ratification is not necessary. It entered into force on April 23, 1956.** 

Similar restrictions are stipulated in the Agreement® for Co-operation in 
Peaceful Uses of Atomic Energy, concluded between Western Germany and 
Great Britain on July 31, 1956. While specific conditions for deliveries of 
reactors, special materials, and corresponding information are omitted and 
are to be negotiated separately, the Agreement stresses that in accordance 
with its purpose the information exchanged and materials delivered are to 
promote advancement and development of atomic energy exclusively for 
peaceful purposes (Art. V). In Article VII, the Federal Government under- 
takes to ensure that (a) the security conditions outlined in the preceding ar- 
ticle are maintained and (b) that—besides other limitations—no materials 
gained from the use of delivered reactors and materials are utilized for atomic 
weapons, or for other military purposes. 

In the category of international agreements concerning research for peace- 


5% The letter of Chancellor Adenauer to Prime Minister Eden on November 16, 1954, has 
only the character of a declaration of intention of the Bundesregierung concerning limitations 
on Western German plans to construct nuclear reactors and produce fissible materials. It 
does not prejudice future legislation. (Cf. Erler-Kruse, op. cit., p. B 15 BI. 1). 

56 Cf. Exchange of Letters between the Governments of the Federal Republic of Germany 
and of Italy, on the one hand, and other signatory Governments, on the other hand, concerning 
the Jurisdiction of the International Court of Justice and Arbitration Procedures. (BGBI., 
1955, II, pp. 281-2.) 

51 Cf. Department of State Bulletin, 34: 870, p. 326 and 356. For the text of the Agreement, 
see ibid., 33: 837, pp. 55-7. 

88 Cf. Department of State Bulletin, 34: 880, p. 782; also Die Atomwirtschaft, I:5, p. 205 
and 1:2, p. 87. The Western German Government most probably believes that, even without 
the Agreement becoming a law, the present A. H. C. Law No. 22 and some of its own laws 
(see infra) suffice to warrant sufficient controls and enforcement of conditions of the Treaty, 
at least until the new atomic energy law provides for these exigencies. 

59 Abkommen zwischen der Bundesrepublik und Grossbritannien itiber Zusammenarbeit 
auf dem Gebiet der zivilen Verwendung der Atomenergie. BAn., 1956, No. 177, p. 1 
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ful purposes, the Convention for the Establishment of a European Organiza- 
tion for Nuclear Research is to be included, in which Western German partici- 
pation was enacted in 1954.® Besides a financial contribution, this envisages 
co-operation in the theoretical field of nuclear physics, the promotion of ex- 
change of information and of scientists . . . and co-operation in works relating 
to cosmic radiation. (Art. II, 3.c.) 

C. Other Relevant Enactments. The German legislation which deals in one 
way or another with atomic energy is of heterogeneous origin. It includes 
international conventions adopted in Western Germany, statutes surviving 
from the Third Reich,“ and only a few Federal or Lander enactments since 
1945. Of all the aspects of nuclear energy, the problem of protection against 
effects of radiation first attracted the attention of the German legislator.® 

Safety legislation. The first enactment of this nature to be mentioned is the 
Law of March 25, 1939, on materials involving health or fire hazards. This 
Law empowers the Federal Minister for Economy to establish conditions 
under which “materials” (Arbeitsstoffe) may be admitted in trade (Verkehr) 
and utilized (§1). It further subjects enterprises using such materials to the 
surveillance of the Industrial Control Office (Gewerbeaufsichtsamt) (§§2-3). 
The term “Arbeitsstoffe,”’ however, is not defined in the law itself. But as 
Trabandt observes, in view of the sense and the purpose of the law and indus- 
trial practice, all matters can be included in this category, once they are used 
in a production process or are adapted to or serve related technical or economic 
ends.™ This definition thus covers radioactive matters, including radioisotopes. 
Consequently, their importation, use, and transfer may be regulated by the 
government under the statute. 

The X-Ray Ordinance® and the Amendment of Paragraph 24 of the Indus- 
trial Code (Gewerbeordnung),®* dealing with safety problems, also mention 
radioactive materials. The X-Ray Ordinance (Réntgenverordnung) applies 
only to technical establishments,” with the exception of research plants, using 


60 Gesetz betreffend das Abkommen vom 1. Juli 1953 iiber die Errichtung einer 
Europiaischen Organization fiir kernphysikalische Forschung. BGBI., 1954, IT, p. 1014 ff. 

‘| Receptio in complexu of prior laws enacted under Art. 123 of the Basic Law. 

® Cf. H. Trabandt, ‘“‘Arbeitsschutz im Atomenergierecht,’’ Neue Juristische Wochenschrift, 
8:47, p. 1747. 

83 Gesetz iiber gesundheitsschidliche und feuergefihrliche Arbeitsstoffe. RGBI. 1939, I, 
p. 581. 

“ H. Trabandt, loc. cit.; also W. Koerber, loc. cit. 

65 Verordnung zum Schutze gegen Schidigungen durch Réntgenstrahlen und radioaktive 
Stoffe in nichtmedizinischen Betrieben (Amended). RGBI., 1941, I, p. 88 and RGBI., 1942, 
I, p.. di. 

66 Gesetz zur Anderung der Titel I bis IV, VII und X der Gewerbeordnung. BGBI., 1954, 
I, p. 1459. 

7 Additional regulations for the use of radioactive materials in medical establishments are 
provided by the norms of the Deutscher Normausschuss Din 6804 and 6843 (proposal); and 
in Din 6803 for other nonmedical establishments using radium. (Cf. Erler-Kruse, op. cit., p. 
FE. 12, B). 1.) In therapeutical employment of radioisotopes, as long as there are no German 
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radioactive rays for material quality controls (§1). It requires the work man- 
ager to report to the Industrial Control Office all sources of radiation prior 
to use (§2) and imposes obligatory testing and marking of used radioactive 
materials (§§4, 5); it also regulates work conditions, periodical physical ex- 
aminations of employees, and imposes an obligation to keep records of the work 
hours and health of employees (§$7-11). While the X-Ray Ordinance is con- 
cerned with the protection of employees only, the amended §24 of the Indus- 
trial Code (Gewerbeordnung) extends protection to third persons who may be 
endangered by establishments of a dangerous character, which necessarily 
require control (dberwachungsbediirftige Anlagen). This category includes 
establishments producing and using radioactive matters, according to §24 
para. (3)10. The amendment empowers the Federal Government to decree 
conditions for construction of such enterprises, for employment therein, their 
maintenance, inspection, etc. ($24 (1)). It authorizes appointment of special 
committees of experts with power to issue binding technical regulations ($24 
(1) and (4)). Establishments constructed or operating without official permis- 
sion or not complying with the technical regulations may be ordered to stop 
further work and even be dismantled (§24 a, (1) (2)). In spite of the fact that 
the amendment gives wide powers to the government, allowing inclusion of 
plants, to which the Gewerbeordnung would usually not apply, under the term 
establishment (Anlagen) (§24, (2)), it is regarded as inadequate for mass pro- 
tection of the populace against radiation. Therefore, it is contemplated that 
the new safety legislation, which presently is under consideration in the Minis- 
try of Labor, should be dissociated from the Gewerbeordnung.® 

Among the safety provisions also are to be included two enactments con- 
cerning transport of radioactive materials by the federal railways. One regu- 
lates transport of such materials in internal traffic, while the other, the 
“CIM” Agreement” refers only to international railway transportation. Fun- 
damentally, both enactments contain identical provisions on transport of 
radioactive matters, since the Federal Railways have amended their original 
Directive in such a way as to comply with the CIM Treaty (Marg. 451-471 
of the RID” in Annex I). Class IVb enumerates radioactive materials to 
which stipulations on packing, marking, admissible amount of radiation, dis- 
tances in wagons, conditions of transportation with other goods, are applica- 





regulations, the applicable English directives have been used by the Medical Research Institute 
of the Max-Planck-Gesellschaft, Géttingen, the official distribution place of radioactive iso- 
topes in Western Germany. (Cf., ibid., p. F. 20, par. 10.) 

88 Cf. Atomwirtschaft, I:5, p. 205; and H. Trabandt, “‘Aufgaben einer Strahlenschutzgesetz- 
gebung,” ibid., I; 3, pp. 105-6. 

® Voriibergehend giiltige Vorschriften fiir die Beférderung radioaktiver Stoffe durch die 
Deutsche Bundesbahn (Amended). Tarif- und Verkehrs-Anzeiger 1144/26/52 und 817/25/54. 

7° Convention internationale concernant le transport des marchandises par chemins de 
fer. BGBI., 1956, II, p. 35. 

71 Réglement international concernant le transport des marchandises dangereuses. BGBI., 
1956, II, p. 80. 
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ble. Stress is laid on proper marking; an orange label indicating radioactivity 
must always be placed on two opposite sides of the container. 

Shipping regulations for radioactive materials have been enacted in the 
Federal Republic pursuant to the International Convention for the Safety of 
Life at Sea (London, 1948).”7 The pertinent ordinance comprises the same 
classification and also mutatis mutandis the same rules for shipping radioactive 
matters as the RID mentioned above.” Finally, the amendment of the Ger- 
man Meteorological Law,” assigning to the Meteorological Institute surveil- 
lance of radioactivity in the atmosphere, also forms part of the safety legisla- 
tion. 

Mining Laws. To outline the enactments relative to mining uranium and 
thorium is a complicated task due to the circumstance that mining is primarily 
reserved to the legislative competence of individual Linder.”® Thus, the mining 
law (Bergrecht) of each Land determines whether uranium and thorium (and 
their ores) are among the minerals exempted from the rights of disposition of 
the proprietor in question. Prospecting and mining rights to such “free” 
(bergfret) mineral deposits may be secured by any person, though in some 
minerals such rights are reserved to the state itself. (Vorbehalt). 

Because the mining laws of all Lander were enacted before World War I, 
neither uranium nor thorium was originally included among the ‘“‘free”’ min- 
erals. Consequently, in those Linder where no later amendments were passed, 
prospecting for and mining of both minerals is still vested in the owner of the 
soil. Such is the situation in the Linder Bremen, Hamburg,” and in part of 
Baden-Wiirttemberg.” On the other hand, the original paragraphs 1 and 2 of 
the Prussian Mining Law were amended after 1950 so as to include uranium 
and thorium among free (bergfrei) minerals, to which the state has reserved 
mining rights (Vorbehalt) in: Hessen,”* Nordrhein-Westfalen,” and Schleswig- 
Holstein.® Similarly, Arts. 1 and 2 of the Bavarian,* Arts. 1 and 3 of the 


7 Gesetz iiber den Beitritt der Bundesrepublik Deutschland zum Internationalen Schiffs- 
sicherheitsvertrag, London 1948. BGBI., 1953, IT, p. 603; and Verordnung iiber die Beférderung 
gefaihrlicher Giiter mit Seeschifien. BGBI., 1955, II, p. 945. 

73 Corresponding provisions for forwarding radioactive materials by air carriers have been 
in force for members of the International Air Transport Association, including German 
Lufthansa, since January 1, 1955, but their character is that of private directives. Cf. 
“RECAR,” Cologne; Deutsche Lufthansa, Rev. No. 001, Jan. 1, 1956; also IATA, Resolution 
No. 618, April 29, 1955. (Regulations relating to the Carriage of Restricted Articles by Air.) 

74 Gesetz zur Ergiinzung des Geseztes iiber den Deutschen Wetterdienst, BGBI., 1955, I, 
p. 506 (respectively also: BGBI., 1952, I, p. 738). 

78 Cf. Art. 72 (1) and Art. 74, 11 of the German Basic Law. 

76In both Linder the Allgemeines Berggesetz fiir die Preussischen Staaten, GS. (1865), 
7085, is still in effect. 

7 This is the case only in the former Wiirttemberg-Baden, where Arts. 1 and3 of the Wiirt- 
temberg Mining Law of 1874 (Reg. Bl. 265) remain in force. 

78 Law of July 6, 1952 (GVBI., p. 130). 

7 Law of May 25, 1954 (GVBI., p. 155). 

*° Law of November 1952 (GVBI., p. 176). 

8! Law of December 29, 1949 (GVBI., 1950, p. 40). 
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Wiirttemberg,” and §§2 and 3 of the Baden* Mining Law have been corre- 
spondingly amended. In Rheinland-Pfalz and in Niedersachsen, the situation 
was complex because in these areas various mining statutes were applicable. 
Nevertheless, all have been now amended, so that in both Linder radium 
and thorium are “free” minerals, reserved to the state (Land).™ 

Tariff and Tax Regulations. The potential foreign trade in atomic matters 
has not been left unnoticed by German legislators. Since 1951, importation of 
nuclear materials has been subject to provisions of the Tariff Law*®* and the 
Purchase Tax Law.*® 

Uranium, thorium, their compounds, and radioactive materials are included 
in the statute on tariffs enacted in 1951 in Part VI, Chapter 28, which com- 
prises products of chemical and kindred industries.” On all these a duty has 
been imposed amounting to forty percent of the value of the imported goods. 
But the Tariff Law authorized the Federal Government to change the scale 
actually levied, and subsequent ordinances promulgated: in 1951 and 1953 
exempted all from any imposts, with the exception of group 28 84, of which 
only radioisotopes were duty-free to the end of 1956.*° The basic tariffs were 
again amended anew in 1955, when the scale for all nuclear atomic materials 
was set at thirty percent ad valorem.*® 

In addition to customs duties, import of nuclear material has been subject 
to payment of a special tax, the Equalization Tax (Ausgleichsteuer).*° For 
purposes of this tax, the classification of the Tariff Law is applicable. Unless 
imported articles are on a “Free list” (Freiliste), four percent of their value is 
normally levied.* Of nuclear materials from the group 28 03 only radium and 
its salts, and to December 31, 1956, artificially radioactive isotopes of chemical 
elements from the group 28 04 have been on the free list.” 

Atomic and Conventional Energy. Before closing the review of individual 





82 In former Wiirttemberg-Hohenzollern, Law of September 4, 1951, (Reg. BI., p. 91). 

88 Land Ordinance of April 2, 1947 (Amts. BI., p. 65). The amendment reserves mining of 
“radioactive elements” to the state. 

8 In Rheinland-Pfalz, Law of October 15, 1952 (GVBI., p. 154). In Niedersachsen, Law 
of June 20, 1956 (GVBI., p. 77). 

35 Zolltarifgesetz, BGBI., 1951, I, p. 527. 

86 Umsatzsteuergesetz (Amended), BGBI., 1951, I, p. 791 and 1954, I, p. 505. 

8? Chapter 28 includes the following groups of nuclear materials: 
28 43 Uranoxyde 
28 69 L-Uranitrate 
28 83 Natural radioactive matters of chemical elements... 
28 84 Isotopes of chemical elements and of their compounds not included in previous groups 
28 85 Thorium, its salts and compounds and rare metals... 

8 Verordnung iiber Zollinderungen, BGBI., 1951, I, p. 885 and Zweite Verordnung iiber 
Zollsatzinderungen, BGBI., 1953, I, p. 28. 

89 Gesetz zur Anderung des Zolltarifs (Individuelle Zollsenkung), BGBI., 1955, I, p. 96. 

9 Cf. § 1, par. 3 of the Purchase Tax Law (1951); see supra note 84. 

% Ausgleichsteuerordnung (Durchfiihrungsbestimmungen zum Umsatzsteuergesetz) 
(Amended), BGBI., 1952, I, p. 671 ff. Cf. §§2 and 5 (1). 

® Tbid., Annex 2 to $7, par. 2; and § 1 par. 2, a) dd) of the Vierte Verordnung iiber Anderung 
der Ausgleichsteuerordnung. BGBI., 1955, I, p. 153. 
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enactments presently relating to nuclear energy, a few words should be said 
about the applicability of the German Energy Law” to the atomic energy 
field. 

Generally speaking, the Energy Law is not appropriate to this new field of 
energy, because in its conceptual background the Law refers chiefly to elec- 
tricity and gas and to their production and distribution by public utilities.” 
But to the extent that nuclear energy is to be used for production of electric- 
ity, and especially this is to be supplied to the public, then, of course, provi- 
sions of the Energy Law would be fully applicable. 

This may bring to the fore a question of ministerial competence, because 
nuclear energy in general should be under the authority of the new Ministry 
for Atomic Energy, while according to the present law the Ministry for Econ- 
omy has authority over public utilities. 

A delimitation of competence and definition of technical and legal terms 
establishing the applicability of the (conventional) Energy and the Atomic 
Energy Laws, however, may soon be expected. According to the decision of 
the Bundestag of October 1955, the old Energy Act is to be redrafted in such 
a way as to take into account modern developments. With the proposed 
atomic energy statute, it will undoubtedly form a new legal basis in the energy 
field in Western Germany. 

The OEEC and NATO Arrangements concerning Nuclear Energy. It is perti- 
nent to add a short note on the multilateral agreements and dispositions per- 
taining to atomic energy within the Organization for European Economic 
Co-operation and the North Atlantic Organization. These are applicable to 
and eventually have been made effective in Western Germany, a member of 
both organizations. 

In the OEEC, the Council adopted Decisions concerning Joint Action by 
the Member Countries in the Field of Nuclear Energy on July 18, 1956.°* A 
steering committee for Nuclear Energy was established in which Germany 
participates, and further arrangements have been made for joint undertakings, 
harmonization of legislation, training, standardization, intra-European trade 
in the nuclear energy field. Participating countries are to be subject in enu- 
merated cases to special international security control to ensure that materials 
subject to such control “ . . . shall not further any military purposes.” (III, 10). 

In the other Decision of July 18, 1956,” concerning freedom of intra- 


% Energiewirtschaftsgesetz, RGBI., 1935, I, p. 1451 and Energienotgesetz, WiGbl, 1949, 
p. 87 and BGBI., 1955, I, p. 181. 

% Cf. R. Schoenauer, op. cit., p. 16. 

% Cf. namely H. Fischerhof, ““Atomenergierecht und Energiewirtschaftsrecht,”’ in Erler 
Kruse, op. cit., March 1956 supplement, p. L 25, par. 1-4. 

% Organisation fiir Europiische Wirtschaftliche Zusammenarbeit (OEEC). Entschliessung 
des Rates betreffend gemeinsame Massnahmen der Mitgliedstaaten auf dem Gebiet der 
Kernenergie. BAn., 1956, No. 178, p. 2, and also ibid., Joint Action by OEEC Countries in the 
Field of Nuclear Energy. Paris: OEEC, 1956, pp. 129 ff. 

% Tbid., Entschliessung des Rates betreffend Stillhaltemassnahmen beziiglich des in- 
nereuropdischen Handels auf dem Gebiet der Kernenergie. BAn., 1956, No. 178, p. 3. 
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European trade in the field of products of particular interest for the produc- 
tion and use of nuclear energy for peaceful purposes, it was resolved that the 
member countries, Germany included, should abstain from any impediments 
to such trade. (Art. 1, a-c). Certain exceptions are envisaged for cases involv- 
ing national security or important national interests (Art. 3, a) and in case of 
realization of the Euratom Treaties (Art. 3, b). 

The Agreement® among and with parties to the North Atlantic Organiza- 
tion itself refers only to co-operation in the exchange of Atom Information for 
the purpose of assuring common security and preparedness of defence for the 
eventuality of an atomic war. Though mutual exchange is envisaged (Art. V), 
it is chiefly the United States which in Article I, (1) undertakes to supply the 
other parties with certain Atom Information. Its scope and character is to 
correspond with Secs. 11 r, 142 d, and 144 b, respectively, of the United States 
Atomic Energy Act of 1954 (Art. I, 2). 

The German Federal Government is obliged, as well as other NATO part- 
ners, to ensure the protection of secrecy of Atom Information by appropriate 
legislation (Art. III). It is further stressed that such information is to be used 
exclusively for the defence plans within the North Atlantic Organization 
(Art. IV, 1). Concluded in June 1955, the Agreement entered into force on 
March 29, 1956, and was published in the West German Official Gazette of 
July 28, 1956. 


III. CONCLUSION 


From the above, it is obvious that, while Western Germany has many 
enactments pertaining to atomic energy, these for the most part incidentally 
deal with particular aspects only.” A. H. C. Law No. 22 (Amended) is an 
exception. But its wholly negative and prohibitory character, although suit- 
able when strict governmental controls are required, is far less satisfactory 
when the needs of an expanding economy and diminishing energy resources 
are to be faced. It was the first Minister for Atomic Energy, Mr. Fr. J. Strauss, 
who pointed out that a new law has been a sine qua non to initiate the pro- 
duction and development of nuclear energy in the Federal Republic.’ In 
addition, new safety problems and the necessity to implement international 
engagements press for new appropriate legislation. 

This high priority task was accomplished by the Ministry for Atomic 


% Abkommen zwischen den Parteien des Nordatlantikvertrags iiber Zusammenarbeit auf 
dem Gebiet der Atom-Information. BAn., No. 145, p. 2; cf. also Department of State Bulletin, 
33, pp. 686-9. 

% The work, previously cited, of Erler-Kruse, Deutsches Atomenergierecht is the best 
available compendium of legal texts pertaining to atomic energy in the Federal Republic, the 
Lander, and East Germany. However, the texts should be checked in official legislative publica 
tions. Cf. for instance the RID Convention, of which group B is completely missing in Erler- 
Kruse. 

100 Strauss, Joc. cit., and Atomkernenergie, 1:1, p. 35; also Pretsch, ‘“Rechtliche und 
wirtschaftspolitische Fragen der Atomenergie,” Atompraxis, 1:5/6, pp. 202-3. 
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Energy in the Spring of 1956, and its proposal, after the German Atomic 
Commission concurred, was passed to the Federal Government for further 
action. Hopes were entertained that the new law could be enacted before the 
end of the present legislative session. But unexpected delays developed and the 
governmental proposal of the Law on Production and Use of Nuclear Energy 
and Protection against Its Dangers (A/omlaw)!” did not reach the Federal 
Parliament (Bundestag) until December, 1956. The rapidly developing plans 
for the European Atomic Energy Community further complicate the situa- 
tion, since it is obvious that when the Euratom Treaties are ratified, the 
atomic legislation in participating countries will have to be changed accord- 
ingly. It now hardly can be anticipated that the new German Atomlaw will 
be passed before the general elections occur in the autumn of 1957. 

In an obvious effort to meet the exigencies of increasing activities in nuclear 
energy in the Republic in the interim, the Federal Government decided to 
amend A. H. C. Law No. 22 (Amended) once more and to do away with most 
of its licensing procedures. On January 12, 1957, the Ministry for Economy 
decreed a General License,’ freeing most activities prohibited except as 
authorized. 

Since January 1, 1957, no authorization has been necessary for “.. . pur- 
chasing, procuring, receiving, possessing, using, storing, selling, disposing of, 
importing and exporting deuterium gas and metallic beryllium.” (General 
License, 1). A majority of the so-called ‘‘prohibited articles” and activities 
specified in the A. H. C. Law 22 (Amended) in Art. 2 also have been freed 
from restriction. (General License, 2-4). On the other hand, this liberalization 
does not include uranium, thorium, their compounds, ores, and certain radio- 
active materials (cf. Art. 2, paragraph 1, a), e), g) of A. H. C. Law 
22, (Amended)) for which prior permission is still necessary. Likewise, the 
absolute prohibitions spelled out in Article 1, paragraph 1, remain in force 
pending legislative action, so that it is still forbidden to produce deuterium 
gas, metallic beryllium, uranium, thorium in the Federal Republic, as well as 





101 The Deutsche Atomenergie Kommission was established by a decision of the Federal 
Government on December 21, 1955. It is an advisory organ to the Minister for Atomic Energy. 
Its Committee of Experts No. 1, competent for questions relating to the new nuclear energy 
law, has been headed by Prof. E. v. Caemmerer of Freiburg University, and by Dr. A. Decker, 
Senat-President (Ret.) of the Bavarian Administrative and Constitutional Tribunal. (Cf. 
Atomkernenergie, 2:2, p. 116.) 

102 Bundestagsdrucksache 3026. The text of the originally proposed law as presented to the 
Bundesrat (Drucksache 322/56 a,b) is in Erler-Kruse, op. cit., I, 514, pp. 1-9 and I, 515, pp. 
1-22. For comments on the proposal and the changes suggested by the Bundesrat, cf. W. 
Kliefoth, “Der Politische Atom,” Atomkernenergie, 2: 5, pp. 189-192 and Max Scheidwimmer, 
“Das kiinftige Atomgesetz.” Die Atomwirtschaft, 1:7/8, pp. 245-9; Der Bundesrat zum 
Atomgesetz”; and H. F., “Stand der Atomgesetzgebung: Die Bundesregierung halt an ihrem 
Gesetzentwurf fest.” Die Atomwirtschaft, 1:11, p. 367 and 2:1, p. 9 respectively. 

108 Allgemeine Genehmigung auf Grund der AHK-Gesetze Nr. 22/53/68 iiber die Uber- 
wachung von Stoffen, Einrichtungen und Ausriistungen auf dem Gebiet der Atomenergie. 
BAn., No. 8, pp. 1-2. 
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to construct nuclear reactors and plants for separation of isotopes, and to 
manufacture certain machinery. 

Simultaneously, ministerial competence to enforce A. H. C. Law No. 22 
(Amended) has been transferred from the Ministry for Economy to the Minis- 
try for Atomic Energy.!™ As it seems, this last vestige of the Allied legislation 
in nuclear energy in Western Germany still will provide the general frame of 
reference for some time to come. 

JAROSLAV G. POLACH* 


0 Bekanntmachung der Zustindigkeiten aus den AHK-Gesetzen No. 22/53/68 iiber die 
Uberwachung von Stoffen; Einrichtungen und Ausriistungen auf dem Gebiet der Atomenergie. 
BAn., No. 8, p. 3. 

* Former Head of the Legal Department of FERROMET, Czechoslovak Metallurgical 
Works, Prague. 


JUDICIAL REVIEW OF ADMINISTRATIVE ACTS IN YUGOSLAVIA 


I. PRELIMINARY REMARKS 


1. Administrative organization. Yugoslavia is organized as a federal state, 
composed of six federal units, called people’s republics, hereinafter referred to 
as States. The social and political organization of Yugoslavia is based upon 
social ownership of the means of production, self-management of producers in 
the socialist sector of economy, and self-government of citizens (the working 
people) in the municipalities and districts. The socialist sector of the economy 
is the dominant one, but it is not exclusive, since there exists also a private 
sector, strongly represented in agriculture and craftsmanship. The principle of 
free and open market for both sectors has been in force since 1951-1952. Direct 
state intervention in the economy has been reduced, in fact radically so as 
compared with the situation during the period 1945-1951. 

The principle of the unity of power, viz., of legislative and executive power, 
with a separate judiciary, is expressed in the system of self-government on all 
levels of political organization—federal, state, and local. The executive func- 
tion of authority is divided into the political executive function and the admin- 
istrative. The former signifies the general direction of political and social de- 
velopment—within the limits of law—and is vested in the executive councils 
of the people’s assemblies, federal and state, and in the people’s committees 
(the local government assemblies) and their councils. The latter, the adminis- 
trative function, is conceived as a direct and concrete implementation of laws 
and other regulations of the representative bodies, and in particular as the 
supervision and control over the execution and observance of legal provisions 
on the part of citizens, institutions, and organizations. This function is dis- 
charged by the administrative agencies of the government. 

In accordance with the principles of federation and of local self-government, 
there exist federal, state, and local administrative agencies, entrusted with 
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administrative functions in the sense stated above or, in legal terminology, 
with “administrative affairs.”’ 

Regulation of relationships and rule-making are not included in the concept 
of ‘administrative affairs.”” Some administrative agencies, though not all, may 
indeed issue regulations, but only in the cases expressly provided for, as in the 
United States. The regular working instruments of administrative agencies 
are either individual, concrete legal acts, for the most part occurring in admin- 
istrative proceedings, or material administrative operations. Such individual, 
concrete legal acts of authority by which administrative agencies, on the basis 
of law and other provisions, determine the powers or obligations of individuals, 
may under specified conditions be compulsorily enforced by the competent 
administrative agency. 

The decentralization carried out from 1951 to 1955 generally transferred 
administration of government affairs and the implementation of federal and 
state laws and regulations, to the local administrative agencies of the municipal 
and district people’s committees. In this respect, there is a presumption of 
jurisdiction in their favor; federal and state administrative authorities directly 
implement laws and other regulations only in expressly prescribed cases. The 
Yugoslav system avoids the ‘‘double track” in administration to the greatest 
possible extent. Hence, in most cases, citizens, independent institutions, and 
organizations come into direct contact with local administrative agencies in 
matters concerning the application either of federal and state or of local legal 
provisions. 

2. Judicial organization. Characteristic of the Yugoslav Federation, as com- 
pared with the United States, is the exclusive competence of Federal legislation 
in questions of judicial organization, judicial procedure, both criminal and 
civil, administrative suits, as well as the general law of administrative proce- 
dure. Hence, although Yugoslavia is a federation, the judicial system is unified. 
This unity is reflected in the application of the same principles of organization, 
jurisdiction, personnel structure, office, and system of work, as well as in the 
fact that the types of courts are determined exclusively by federal laws. The 
states prescribe only the number of the various types of courts to be established 
in the territory of each republic, their territorial jurisdiction, and the number of 
their judges and other personnel. The common principles of the uniform judi- 
cial system are the following: the rule of law, independence of courts, double 
instance, election of judges, participation of citizens as judge-jurors in the ad- 
ministration of justice, sitting in collegium, publicity of court proceedings. The 
regular law courts are: district courts, county courts, the supreme courts of the 
states and of the Autonomous Province of Vojvodina, and the Federal Supreme 
Court. There are two types of special courts: economic courts (county courts, 
high economic courts, and the Supreme Economic Court) and military tribu- 
nals (lower and the Supreme Military Tribunal). Duplication of function has 
been avoided in courts of all types. The Federal Supreme Court is the court 
of last resort in the Federal People’s Republic of Yugoslavia: it ensures the 
uniform application of laws. 
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Permanent and interim judges (assessors) of the regular and economic courts 
are elected and relieved by the people’s assemblies and people’s committees. 
Matters of jurisdiction are decided by the courts themselves. 

3. Forms of judicial review of administrative action. Judicial control of admin- 
istrative action is exercised in Yugoslavia in four different forms: 

First: officials and other official persons discharging administrative affairs 
are criminally liable before the district or county regular courts, and can be 
prosecuted without any previous permission. 

Second: tort cases, i.e., proceedings to recover damages caused to citizens or 
private legal persons by illegal acts or unlawful actions of public officials, are 
decided, upon petition of the injured party, by the regular county courts com- 
petent for the place where the damage was done. This damage is now compen- 
sated (since 1952-1953) by the federal, state, or local government, according 
to which official person is responsible for the damage. The national, state, or 
local community is entitled to recover compensation paid for such damage from 
the official person who caused such damage by his unlawful action. Previously, 
such damage was compensated directly; the person who had caused the damage 
was primarily liable to pay compensation, while the government, if simultane- 
ously sued, was responsible as a surety in case the damage could not be re- 
covered from the perpetrator. The ordinary courts, district or county, also 
decide suits arising from contracts concluded between government adminis- 
trative agencies and private physical or legal persons. 

Third: claims arising from contracts or damage disputes between govern- 
ment administrative agencies and public economic enterprises, co-operatives, 
or institutions independently financed, are decided by a particular type of 
court, the economic court of the county or the high economic court, according 
to the value and/or the nature of the dispute. 

Fourth: where a right or a direct personal interest, based on law, of a citizen 
or legal person has been violated by an individual decision of authority of 
some government administrative agency, or the law has been violated by such 
a decision in favor of an individual, judicial control of administrative action is 
exercised in a special form of action, the administrative suit. We shall discuss 
here in greater detail this form of judicial control, indicating the specific nature 
of its purpose, grounds of competence, scope, and procedure. 


II. ADMINISTRATIVE SUITS 


This form of judicial control of administration was introduced in Yugoslavia 
by the Law on Administrative Disputes of April 10th, 1952, which came into 
force on the 9th of May, 1952 (herein abbreviated as LAD). This Law in- 
stituted administrative suits “for the purpose of more complete protection of 
the rights of citizens and enforcement of legality.” As distinct from other forms 
of judicial control of public administration, this form is relatively new in the 
Federal People’s Republic of Yugoslavia. Yet it has taken root and strength, as 
is eloquently demonstrated by the following data. To the end of 1955, during 
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a period of less than four years, some 116,650 administrative suits were in- 
stituted in the eight courts authorized by the Law to hear such cases. Of this 
number, 101,721 cases were decided and 33,402 claims granted. Thus, more 
than one third of the claims proved well founded and more than one third of the 
administrative acts constituting the subject matter of these actions were an- 
nulled. It is of interest to note that the percentage of successful petitions shows 
in the main a trend towards increase: 15% in 1952, 34% in 1953, 31% in 1954, 
and 37% in 1955. 

1. Subject matter of administrative suits: ‘administrative act.”” According to the 
Law on Administrative Disputes, the subject matter of an administrative suit 
does not include all acts of public administration; on the other hand, acts of 
other government agencies may also form the subject matter of an administra- 
tive suit, if they are administrative acts. ““Administrative act” here means an 
individual, concrete legal act of authority of a government agency, which 
unilaterally determines in an authoritative manner questions of rights or obli- 
gations of a particular individual or legal person. This is most frequently an 
act of public administration, but it may also be the act of other government 
agencies which under the constitutional organization are not termed adminis- 
trative agencies and do not have such standing, though they sometimes may 
issue such acts on “administrative matters.” Consequently, normative acts 
(rules), material acts, and contracts cannot constitute the subject matter of 
administrative suits because they are not administrative acts by definition, 
even though they are acts of public administration. An unlawful material act 
of government administration or a contract may be contested in a regular civil 
or economic suit. A normative act (rule) of the administration or some other 
government agency cannot be directly contested—as in the French system—in 
an administrative or any other judicial action. But it can be contested in- 
directly. Except where an Act of Parliament is concerned, any legal provision 
may be contested in an administrative as well as in other suits by petition for 
review of the administrative decision brought on the ground that such legal 
provision is inconsistent with law. In such a case, the court shall decide the 
dispute on the basis of the enacted law, refuse enforcement of the unlawful 
legal provision, and annul the corresponding administrative decision as con- 
trary to law, despite the fact that it is consistent with the legal provision on the 
basis of which it was decided. (Article 38, LAD.) 

2. Only final administrative acts constitute the subject matter of administrative 
suits. An administrative act may constitute the subject matter of an adminis- 
trative suit only when it becomes final. An administrative act is final when all 
possibilities of appeal to a higher administrative agency have been exhausted. 
The Yugoslav administrative procedure applies the principle of double instance. 
Citizens have the right to have an administrative act reviewed by a super- 
visory agency, but such review is also an essential precondition for the institu- 
tion of an administrative suit. An administrative act subject to review by a 
complaint in administrative proceeding, when such complaint has not been 








98 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


made within the period of limitation, and where there is no place for restitutio 
in inlegrum, is not only final but also valid, since no administrative suit can be 
started against it. Thus, the subject matter of an administrative suit most 
frequently involves review of an administrative act in the second instance. 
However, an administrative act is final in the first instance and as such may 
constitute the subject matter of an administrative suit in cases where com- 
plaint by administrative proceeding in specific matters is expressly precluded 
by law or where the rules of organization of the agency whose administrative 
act is in question do not provide for a higher instance in administrative pro- 
ceedings. 

3. The general clause system with negative enumeration as determining the 
subject matter of administrative suits. The Yugoslav system, like the French and 
the American, applies the general clause principle in defining the extent of 
administrative suits: review proceedings may be instituted against all final 
administrative acts, except those the review of which has been expressly pre- 
cluded by law. 

No proceeding for review of administrative acts may be instituted, not even 
of acts within the meaning described, in the following cases: (1) in matters con- 
cerning judicial administration, excepting acts affecting the relations of em- 
ployees and workers and cases of excess of jurisdiction; (2) disciplinary matters 
of state officials and workers, except in case of excess of jurisdiction; (3) mat- 
ters of transgression decided in the second instance by the councils for trans- 
gression, generally competent for such offences, except in case of excess of 
jurisdiction—where special organs are competent in matters of transgression, 
their action in principle is subject to judicial review; (4) matters decided by the 
federal or state assembly and by their executive councils. Executive councils, 
federal and state, have a role similar to that of the cabinet in Western coun- 
tries. Acts of the plenary sessions of executive councils are not subject to judi- 
cial review. However, acts of committees or commissions, of vice-presidents or 
secretaries of executive councils, can constitute the subject matter of adminis- 
trative suits. Normally, in fact, these are the source of administrative ‘‘acts’’; 
the plenary sessions of executive councils so function only in exceptional cases. 

The foregoing are the general types of cases in which judicial review is pre- 
cluded. Various legal provisions concerning definite subjects may in some cases 
exclude judicial review, which is otherwise available for every final administra- 
tive decision within the meaning stated. The statistics of administrative suits 
show that in 1955, for example, proceedings for judicial review were instituted 
in the following fields: social insurance 62%; sickness allowance 5.2%; em- 
ployees and workers relations 3.4%; citizenship 0.1%; customs 0.2%; trans- 
gression 0.7%; taxes 13%; expropriation 1%; land rounding up 0.6%; land 
reform 1.3%; transfer of immovables 0.2%; craftsmanship 0.2%; dwelling 
premises cases 7.8%; others 4.3%. 

4. Proceedings in administrative suits. A petition for review may be filed 
within 30 days after service of an administrative act (decision) on the party. 
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In the case of silence of the administration, institution of proceedings for judi- 
cial review is also permissible. In other words, there is an assumption of law 
that the request of the party has been rejected if the government agency fails 
to render any decision after two successive requests within the terms prescribed 
(60 days plus 7 days). In such case, according to the court practice, the petition 
cannot be considered untimely but only, under the Law on Administrative 
Disputes, premature. 

The petitioner may be any individual or legal person who considers that his 
right or direct personal interest based on law is injured by an administrative 
decision. The petitioner may also be a trade-union organization which considers 
that the right or direct interest based on law of a working collective has been 
violated by the administrative decision. Even an institution, organization, 
or community not recognized as a legal entity may be a petitioner if, under the 
rules of administrative procedure, it can be a party to the administrative pro- 
ceeding, which always precedes the proceedings for judicial review. A govern- 
ment agency authorized by law, the federal, state, or provincial public prose- 
cutor, may likewise appear as a petitioner in case the law has been violated by an 
administrative decision in favor of some individual or legal person. If the ad- 
ministrative decision has not been served on the public prosecutor, he may file 
a petition for review within three months after it has been served on the party 
in whose favor it was given. 

The party defendant is the government agency whose decision has been 
attacked. 

A so-called third or interested person, who would be adversely affected by 
annulment of the contested decision, is also a party to the dispute; the court is 
required to serve the petition on him for answer, invite him to appear at the 
trial, if there is any; such a party is also entitled to appeal if this is otherwise 
permissible. 

The petition, as distinct from the appeal in an administrative proceeding, 
does not as a rule stay execution of the contested administrative decision. 
However, on the request of the petitioner, the authority competent to order the 
execution of an administrative decision must stay its execution until the final 
court judgment, if the execution of such decision would cause irreparable 
damage to the petitioner, and if the stay is not contrary to the public interest 
nor likely to cause irreparable damage to the other party or interested person. 
This duty of the authority responsible for execution of an administrative de- 
cision is under the control of the law courts. 

5. Grounds for judicial review of administrative decision. The Yugoslav system 
provides the classical grounds for judicial review, as known in the French and 
the American systems. But in addition, certain others are also allowed. The Law 
on Administrative Disputes (Article 19) provides the following grounds for 
successful proceedings for review of administrative decisions: (1) substantive 
violation of law arising from incorrect application of law or some other pre- 
scription based on law, or neglect to apply some legal provision; (2) violation 
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of jurisdiction committed in the form of excess or arrogation of jurisdiction; 
(3) violation of the requirements of administrative procedure precedent to the 
rendition of the decision; (4) of particular importance as a ground for contesting 
the legality of certain administrative decisions is the finding of fact to which a 
definite legal provision has been applied, either since the finding is not properly 
ascertained or a wrong conclusion has been drawn from the facts found. It 
should be observed here that not every violation of the rules of procedure, con- 
stitutes ground for successful review of administrative action, but only such 
violation “‘as would affect the determination of the matter.” (Article 36, LAD, 
and case law.) The Law on Administrative Disputes does not expressly provide 
for ‘“détournement de pouvoir” as a ground for judicial review. This ground, 
however, is implicitly contained in the Yugoslav system of judicial review, the 
main purpose of which is the protection of legality. Détournement de pouvoir is 
the violation of legality, not the violation of expediency. It is understood in 
this sense both in Yugoslav legal theory and in case law. 

Even a discretionary administrative decision may be contested on the 
grounds stated above. The difference is only that it is not considered that legal 
provisions have been incorrectly applied in the case “where a competent govern- 
ment authority decides upon free judgment on the basis of and within the scope 
of the powers conferred on him by legal provisions.” (Article 8, paragraph 2, 
LAD.) The existence and the scope of such powers may be contested in a con- 
crete case, which is decided by the court. Questions of jurisdiction, procedure, 
and of fact are not included in the concept of free judgment. Ambiguous terms 
in a legal provision do not confer a power of discretionary decision. The doctrine 
such as that applied by the United States Supreme Court in the Gratz case is 
clearly and consistently represented in Yugoslav case law and in theory. The 
power of discretionary decision exists only where the law leaves the possibility 
to the government agency to decide upon free judgment whether or not some 
administrative action shall be taken, or where it is possible to choose between 
several alternatives as regards the content of administrative action. 

The Yugoslav administrative suit as a form of judicial review as a rule is an 
action to annul an administrative decision, a controversy regarding its legality. 
In exceptional cases, the petition may seek restitution of objects and compensa- 
tion of damages suffered by the petitioner because of the execution of the con- 
tested decision. Such demands, however, cannot constitute independent claims, 
but only supplement the petition for annulment of the decision; such claims are 
subject to the so-called “‘adhering proceedings.” Other cases of full jurisdiction 
in administrative actions are discussed below (see infra 9 and 10). 

6. Jurisdiction in administrative suits. Administrative suits are decided by: 
the Federal Supreme Court ina separate session of three judges if the subject 
matter of the petition is an administrative decision of the Federal civil service 
government agency; the Supreme Military Tribunal in a sitting of two judges 
and an assessor, if a military person has filed petition for review of an adminis- 
trative decision of some military organ, or if a nonmilitary person has filed 
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petition for review of an administrative decision of the military authority dis- 
posing of a right or direct personal interest arising from his relation as a military 
person; the Supreme Court of the People’s Republic in a separate sitting of 
three judges, if the subject matter of the petition is some administrative de- 
cision by a state or local agency; the Supreme Court of the Autonomous Pro- 
vince of Vojvodina, attached to the People’s Republic of Serbia, if the subject 
matter of the petition is an administrative decision of the provincial or local 
organ within its territory. The courts above cited themselves decide questions 
of their jurisdiction in administrative suits. 

There is a possibility of appeal to the Federal Supreme Court against de- 
cisions rendered by the Supreme Military Tribunal, the Supreme Courts of the 
people’s republics and the Supreme Court of Vojvodina, when federal law or a 
federal legal provision is directly applicable to the matter in dispute, and the 
provisions of the Law on Administrative Disputes concerning the subject 
matter and the scope of powers in the conduct of administrative actions have 
been violated. 

7. Procedure in administrative suits. The Law on Administrative Disputes 
contains special provisions relating to procedure in administrative actions, 
though they are not complete. Questions of procedure not regulated by this 
Law are referred by the Law itself in Article 59 to the appropriate application 
of the rules of procedure in civil disputes. Among the most important of these 
special provisions are the following: 

Generally, the court decides an administrative suit in closed sitting, on the 
basis of the record, petition, and the answer to the petition. Within the period 
stated, the defendant government agency is bound to transmit to the court all 
the papers concerning the matter in dispute. If such adverse party fails to send 
the court the documents required after a second notice, or declares its inability 
to send them, the court may decide the matter even without such documents. 
The court may decide on its own initiative or on motion of one of the parties 
to hold an oral hearing, if this be deemed necessary for the better examination 
of the case. Absence of a party from the oral hearing does not prevent action by 
the court, nor can such absence be so construed as to mean that the parties 
have renounced their claims; in such a case, the court shall read the written 
documents submitted by the parties and decide the dispute, unless the trial is 
postponed, even if both parties fail to appear. Without petition, no proceedings 
for review are instituted, and the court, as a rule, is bound by the scope of the 
claims stated in the petition, but in its evaluation of the legality of the contested 
decision the court is not bound by the argument of the petitioner. Moreover, 
where the petition is already filed, the court must consider ex officio whether the 
administrative decision is void or not. 

The court may reject the petition a limine in preliminary proceedings, if it 
is untimely, premature, or lodged for review of a decision which is not adminis- 
trative, or an administrative decision which is not reviewable, as also is the case 
in res iudicata, and in other cases. In the preliminary proceedings, the court 
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may annul the contested administrative decision even without serving the 
petition for answer, if such decision “contains essential shortcomings which 
prevent evaluation of the legality of the decision” (Article 28, LAD). This is 
the case where the rule upon which the decision is based is not stated, where the 
decision is not substantiated, or the issuing authority is not mentioned, and the 
like. 

The proceedings under review may be stayed in the following cases: when the 
petitioner withdraws the petition, which is permitted at all stages of the 
proceedings; when in course of the proceedings the government agency renders 
another administrative decision which amends or repels the contested decision, 
or the administrative decision is rendered subsequently in a case where pro- 
ceedings have been instituted because of the silence of the administration, and 
the petitioner declares before the court that he is satisfied with the new or 
subsequent decision, or fails to declare within the period sme whether or 
not he is satisfied with such decision. 

8. Review of findings of fact in administrative suits. The most interesting and 
the most complex question in the proceedings for review in administrative suits 
is the question of fact-finding. 

The Yugoslav system is broader in this respect than the American, and more 
precise and decisive than the French. As regards control of the findings of fact, 
in the Yugoslav proceedings for review in administrative suits, the court may 
go even further than the “substantial evidence” rule, while in “mixed questions 
of law and fact” the court always enters into the evaluation of the facts upon 
which the application of a definite legal provision depends, the facts which 
constitute legal grounds for exercise of administrative powers. 

In principle, the Yugoslav court decides an administrative action on the 
basis of the facts ascertained in the administrative proceedings. The court, 
however, is not bound in advance by such fact-finding and is entitled to examine 
the material existence of the evidence relevant for determination of the ques- 
tion of legality of the administrative decision. In exercising this control, the 
court is entitled either to compel the administration to ascertain completely 
and correctly, the relevant facts or to ascertain them itself, and on the basis of 
such findings of fact decide the controversy. The procedure is as follows: 

If the court considers that the case cannot be decided on the basis of the 
administrative findings of fact, because (1) the record is contradictory as re- 
gards the findings of fact; or (2) some essential points of fact are not completely 
ascertained; or (3) the conclusion drawn from the facts ascertained is incorrect 
as regards the findings of fact, the court shall declare such administrative de- 
cision invalid. In such case, the competent government agency is bound to 
comply with the court judgment and render a new administrative decision. 

The court may itself ascertain the questions of fact and decide a contested 
case on the basis of its findings in the following cases: (1) if the annulment of 
the contested administrative decision on the grounds stated above and renewal 
of the proceedings by the competent agency would cause irreparable damage to 
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the petitioner; (2) if it is clear from a public certificate or other evidence in the 
record that the finding on questions of fact is different from the one reached in 
the administrative proceeding; (3) if the administrative decision has been al- 
ready declared invalid in the same dispute because of incomplete or incorrect 
findings on a question of fact and the competent agency has failed to comply 
completely with the court judgment in the renewed proceedings; (4) if the party 
sued, the agency which rendered the contested decision, even after a second 
request fails to transmit to the court the papers concerning the dispute, which 
papers are essential for the court’s examination of the administrative findings of 
fact, without which the administrative suit cannot be decided. 

The Yugoslav system of administrative suits also specifically provides for 
court fees. In matters concerning sickness allowance, social insurance, and rela- 
tions of officials and workers, fees are not paid in advance but only in case the 
matter is decided against the petitioner. In other disputes, fees are paid in ad- 
vance, but are returned to the petitioner upon his request, if the matter is 
decided in his favor. 

9. Nature of judgments in administrative suits. The court decides an adminis- 
trative suit by its judgment admitting the petition or rejecting it as unfounded. 
If the petition for review of an administrative decision is granted, the court 
annuls the contested decision, reinstating the matter to the position that existed 
before the annulled administrative decision was taken. If a petition, which has 
been filed because of the silence of the administration, is granted as justified, 
in admitting the petition the court determines the terms of the administrative 
decision to be issued by the government agency concerned. 

In both these cases, the judgment of the court determines the legal issues but 
does not directly create any legal relation as respects the petitioner, except the 
right of the petitioner and the duty of the administrative organ to execute the 
judgment. It is only after a new or subsequent administrative decision is given 
pursuant to the judgment, that the legal relation sought by the petitioner is 
created. 

This effect of the judgment is a logical consequence of the administrative suit 
disputing the legality of the administrative decision. This is one form, and the 
regular one, of deciding administrative suits in the Yugoslav system, but not 
the only one. In fact, the Yugoslav system, as has been mentioned above, pro- 
vides also for administrative suits with plenary jurisdiction. (1) In a judgment 
invalidating an administrative decision the execution of which has deprived the 
petitioner of some object or inflicted material damage on him, the court may, 
if so requested by the petition, adjudicate compensation of the damage and/or 
order restitution of the object. The court will so decide if reliable grounds 
therefor appear in the evidence presented. Otherwise, the court refers the 
petitioner to a civil-law suit to recover his claims and merely declares the con- 
tested administrative decision invalid. (2) In the cases concerning social in- 
surance, where the petition has been granted, the court judgment not only 
annuls the contested administrative decision, but also decides the case itself 
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if the evidence in the proceedings offers reliable grounds therefor. Such a 
judgment supplants the annulled administrative decision and directly creates 
the legal relation sought by the petitioner. 

Two more examples of full jurisdiction in the Yugoslav system of judicial 
review of administrative decisions will follow below. 

10. Conclusive effect of judgments in administrative suits. Articles 4 and 63 
of the Law on Administrative Disputes provide that judgments of the Federal 
Supreme Court and valid judgments of other supreme courts competent to 
decide administrative suits are binding on government agencies. These “‘can do 
nothing that would be contrary to these judgments” (Article 63). What is the 
concrete content of this obligation and what sanctions exist for its violation? 

The government agency whose decision has been annulled (1) is bound to 
issue forthwith, not later than 30 days after service of the judgment, a new or 
subsequent administrative decision conforming to the judgment; (2) it must not 
give another administrative decision contrary to the judgment to replace the 
one annulled. 

If the competent government agency after losing an administrative case 
issues another or, in the case of previous inaction, a subsequent administrative 
decision contrary to the legal opinion of the court as stated in the judgment or 
contrary to the objections of the court with respect to the proceedings, the court 
shall, upon a new petition of the petitioner, not only annul the new or subse- 
quent administrative decision, but also generally dispose of the matter itself 
by new judgment. Such a judgment completely supplants the decision of the 
agency concerned and takes effect as the decision which such agency was bound 
to render pursuant to the first judgment. In such a case, the court shall inform 
the superior government organ, which may raise the question of responsibility, 
disciplinary or political and possibly criminal, for such conduct of the official 
person concerned. Insofar as such conduct has caused material damage, the 
aggrieved party may file a claim for compensation of damages. Here then is a 
case in which proceedings for legality and for annulment of the decision are 
transformed into a plenary action. 

If the agency concerned, whose decision has been annulled, fails to give a 
new or subsequent decision within 30 days, the other party may request by 
separate application that such decision be rendered. If the agency in question 
fails to render such decision within 7 days after the request, the other party 
may ask the supreme court which rendered the judgment in the first instance, to 
make such decision in place of the government agency attacked. Upon such 
request of the petitioner, the court shall request the agency concerned, whose 
decision has been annulled and which had failed to make another decision in 
execution of the judgment, to explain why it failed to make the decision re- 
quired. If such agency fails to give any information within the period of 7 days, 
or the explanation given does not in the opinion of the court justify failure to 
execute the judgment, the court is bound to render a decision which will totally 
supplant the administrative decision of the agency. Thus also in this case, pro- 
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ceedings for protection of legality become a plenary action. The court shall 
transmit such decision to the executive agency, which is bound to execute it 
without delay. At the same time, the court shall give notice of its action to the 
superior agency, to which the one which was required but failed to render de- 
cision in execution of the judgment is responsible. Appeal from such decision 
of the Supreme Military Tribunal, a republican supreme court, or the Supreme 
Court of the AP of Vojvodina, may be lodged with the Federal Supreme Court 
if federal provisions are directly applicable to the legal relation in question.! 
NIKOLA STJEPANOVIC* 


1 Sources: 

Ustav Federativne narodne republike Jugosluvije od 31 januara 1946 (The Constitution of 
the Federative People’s Republic of Yugoslavia of January 31, 1946); 

Ustavni zakon o osnovama druStvenog i polititkog uredjenja Federativne narodne re- 
publike Jugoslavije i saveznim organima vlasti od 13 januara 1953 (The Constitutional Law 
on the Foundations of Social and Political Organization of the Federative People’s Republic 
of Yugoslavia and on the Federal Organs of Authority of January 13, 1953); 

Zakon o sudovima od 1 jula 1954 (The Law on Law Courts of July 1, 1954); 

Zakon o privrednim sudovima od 2 jula 1954 (The Law on Economic Courts of July 2, 
1954); 

Zakon o vojnim sudovima od 26 Novembra 1954 (The Law on Military Tribunals of 
November 26, 1954); 

Zakon o javnom tuZiostvu od 26 novembra 1954 (The Law on the Public Prosecutor’s 
Office of November 26, 1954); 

Zakon o upravnim sporovima od lo aprila 1952 (The Law on Administrative Disputes of 
April 10, 1952); 

Zakon o drzavnoj upravi od 26 marta 1956 (The Law on Government Administration of 
March 26, 1956); 

Zbirka odluka o upravnom postupku donetih u upravno-sudskom postupku, Beograd, 1954 
(Collection of Decisions of Supreme Courts Brought in Administrative-Judicial Proceedings, 
Beograd, 1954); 

Bibliography: 

I. Krbek, Upravno pravo (Administrative Law) vol. I, Beograd, 1955, pp. 266-305; 

B. Majstorovic, Komentar zakona o upravnim sporovima (Commentary on the Law on 
Administrative Disputes), Beograd, 1952, passim; 

N. Stjepanovic, Administrativno pravo FNRJ, OpSti deo (Administrative Law of the 
FPRY, General part) Beograd, 1954, pp. 449-487; 

Idem, “‘La loi yougoslave sur le contentieux administratif,” Revue International des 
Sciences Administratives, Bruxelles, No. 4/52, pp. 819-826; 

Sl. Popovic, O upravnom sporu (Concerning Administrative Disputes), Beograd, 1955, 
passim; 

B. Schwartz, American Administrative Law, London, 1950, pp. 109-128; 

Idem, Le Droit Administratif Américain, Paris, 1952, pp. 138-199; 

A. de Laubadére, Traité élémentaire de droit administratif, Paris, 1953, passim. 


* Professor of Law, Belgrade University. 
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NEW LEGISLATION 


TURKEY: NEW COMMERCIAL CopE—This Code, effective on January 1, 
1957 (the Code was published in the Official Gazette, No. 9353, on June 9, 
1956, and bears the number 6762), repealed the Commercial Code of 1926. 
It was prepared by Dr. E. Hirsch, former professor of commercial law at the 
University of Ankara. 

The new Code comprises an introduction and five books, and includes 1475 
sections. The introduction includes the general provisions. Book I deals with 
merchants and commercial organizations; Book II with business associations; 
Book III with commercial paper; Book IV with admiralty; and Book V with 
insurance. There are essential differences between the old and the new Code. 
Commercial obligations have been abolished. New tendencies in modern 
commercial life have been considered, and various changes have been made to 
avoid contradictions between the Commercial Code and the Code of Obliga- 
tions. The Code of Obligations was taken from Switzerland; many new sections 
in the Commercial Code also have been taken from the third book of the Swiss 
Code of Obligations with some changes.' Contrary to certain recent foreign 
legislation, suchas the Italian Civil Code and the Swiss Code of Obligations, the 
new Turkish Code of Commerce and the Code of Obligations are separate codes. 
However, section 1 of the Code of Commerce declares that there is no funda- 
mental difference between the commercial provisions and the general provisions, 
which are applicable to everybody, except that the former are special provisions. 
Therefore, in the absence of a provision in the Commercial Code, the provisions 
of the Code of Obligations and the Civil Code are applicable. 

The introductory sections deal with Commercial Custom (sec. 2), the defi- 
nition of Commercial Transactions (sec. 3), Commercial Suits (sec. 4), the 
Jurisdiction of Commercial Courts (sec. 5), the Statute of Limitations (sec. 6), 
the Presumption of Joint Liability (sec. 7), and Interest on Commercial Transac- 
tions (secs. 8-10). 

Book I contains 9 chapters. Chapter 1 deals with Merchants (Businessmen) 
(secs. 11-25). This chapter defines the Commercial Organization, Merchants, 
and their obligations. Merchants are subject to bankruptcy law, must show a 
certain degree of diligence in their business, and have to keep commercial books. 

Chapter 2 deals with Commercial Registration (secs. 26-40), chapter 3 with 
Trade Names and Business Names (secs. 41-55); chapter 4 with Unfair Compe- 
tition (secs. 56-65). This last chapter is taken, with some changes, from the 
Swiss Law of September 30, 1943. Chapter 5 deals with Commercial Books 
(secs. 66-86); chapter 6 with Current Accounts (secs. 87-99); chapter 7 deals 
with Commercial Brokerage (secs. 100-115); and chapter 8 with Commercial 


1 For the influence of the Swiss Code of Obligations on the new Turkish Commercial Code, 
see Hirsch, ‘‘Der Einfluss des schweizerischen Rechts auf das neue Tiirkische Handelsgesetz- 
buch,” 52 Schweizerische Juristen—Zeitung (1956) 325. 
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Agencies (secs. 116-134). This chapter is taken from the Italian Civil Code, 
secs. 2203-2213 and 1747-1753. (Chapter 9 reserves the special provisions on 
stock-exchanges, fairs, and other like institutions, where commercial activities 
occur, Sec. 135.) 

Book II is devoted to Business Associations. Six different forms of associa- 
tion are recognized: Partnerships (kollektif sirket) (secs. 153-242); Limited 
Partnerships (komandit sirket) (secs. 243-268); Corporations (anonim sirket) 
(secs. 269-474); Limited Partnerships, in which the capital is divided into 
shares (sermayesi eshama béliinmiis komandit sirket) (secs. 475-484); Limited 
Liability Companies (limited sirket) (secs. 503-556); and Co-operatives (ko- 
operatif) (secs. 485-502). 

All these associations have legal personality, commencing at the moment of 
registration in the commercial registry. The most important associations are 
partnerships, corporations, and limited liability companies. A partnership is an 
association of persons carrying on a trade under a firm name whereby each 
partner is fully liable for the business debts. A corporation is an association, 
in which the liability of stockholders is limited. At least five founders are neces- 
sary to establish a corporation; governmental ratification of the bylaws is also 
necessary. The general assembly of the stockholders has the highest power. The 
board of directors or their appointee, the manager, directs the corporation. 
There is no rule governing the nationality of the members of the board of 
directors. The board of controllers controls the directors; if the board of con- 
trollers consists of one member, he must be a Turkish citizen. If there are more 
than one, the majority must be Turkish. The provisions applicable to corpora- 
tions are essentially applicable to limited liability companies, which, in a certain 
degree, are equivalent to American closely held corporations. 

Book III deals with Commercial Papers. It includes an introductory chap- 
ter (secs. 557-565). This is followed by chapters on commercial papers in spe- 
cific names (secs. 566-569), and bearer commercial papers (secs. 570-581). 
Chapter 4 covers Bills of Exchange (secs. 583-687), Promissory Notes (secs. 
688-691), and Checks (secs. 692-735); chapter 6 concerns Warehouse Receipts 
and Warrants (secs. 744-761) and Bills of Lading (secs. 762-815). Most of the 
provisions of Book III are taken from the Swiss Code of Obligations. 

Book IV on Admiralty (secs. 816-1262) has also been completely changed. 
The general tendency is towards Anglo-American Law. On Bills of Lading for 
carriage by sea, the ‘“‘Rules of Lahey of 1922,” and the ‘“‘Brussels Agreement of 
1924” have been adopted. On General Average, the ““York-Antwerp Rules of 
1924,” and on C.L.F. sales, the “‘Warsaw-Oxford Rules of 1932,” are taken into 
consideration. Important changes have also been made concerning transfer of 
ownership and ship mortgages. Transfer of ownership must be according to 
Turkish law, regardless of where the ship stays (sec. 866); all Turkish ships 
over 18 gross tons have to be registered. The provisions on ship mortgage are 
mainly taken from the German Law of October 15, 1940. 

Book V relates to Insurance (secs. 1263-1459): it starts with an intro- 
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ductory chapter (secs. 1263-1268), then deals with Insurance of Goods (secs. 
1269-1320), Life Insurance (secs. 1321-1338), and Marine Insurance (secs. 
1339-1459). 

Secs. 1460-1475 are final provisions. 

An additional enactment (numbered 6763 and dated June 29, 1956, effective 
January 1, 1957) deals with transitory problems and the application of the new 
Commercial Code. 

TUGRUL ANSAY* 


* Assistant Professor of Law, University of Ankara. 


ARGENTINA: By Decree-Law No. 7771 of 1956, the following treaties on private 
international law signed at the Montevideo Conference on March 19, 1940, 
were ratified : (a) on international civil law, (b) on international commercial law, 
(c) on international navigation, (d) on international procedural law, (e) the ad- 
ditional protocol as to the application of the foregoing’ treaties. 

A translation of these treaties by J. Irizarry y Puente and Gwladys L. 
Williams was published in 37 Am. J. Int’l. L. (1943) Supplement 95, 109-150. 

Decree-Law No. 1638 of 1956 ratified the Extradition Convention adopted 
at the Seventh Interamerican Conference at Montevideo, December 12, 1933. 

PHANOR J. EDER* 


* Member of the Board of Editors. 


DECISIONS 


THE DIssENTING OPINION COMES TO THE GERMAN CourRTs—In January of 
this year, a legal event happened in Germany ‘“‘apparently for the first time in 
the history of German jurisprudence.” German judges of a state supreme court 
filed dissenting opinions. The event is one of interest to Anglo-American law- 
yers, particularly because of the unusual nature of the issues and the nature of 
the dissents. It has been the unbroken practice in Germany for all decisions to 
be rendered merely as “the judgment of the court.” If the decision is not 
unanimous, this is kept completely secret. The count of the vote and the 
identity of the majority and minority judges are never disclosed.' 

The case which broke the tradition involved the question of the status of the 
four Communist Party members of the Bremen State Parliament and city 
council. On August 17, 1956, the. Supreme Federal Constitutional Court in 
Karlsruhe had declared the Communist Party to be illegal.?2 However, that 
court had mooted the question whether the Communist members in Bremen 


1 See, e.g. Gerichtsverfassungsgesetz, §§193-8. 
2“KPD-Prozess. Dokumentarwerk ...”, Karlsruhe, C. F. Miiller 1956, Vol. 3 p. 582. 
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had thereby lost their seats. It impliedly referred this to the State authorities 
for local disposition. Immediately after the Bremen Parliament began its dis- 
cussion of the problem, it ran into a head-on conflict between the provisions of 
the State Constitution of 1947* and the Election Law of April, 1955.4 The 
Constitution designated only two grounds for loss of a seat: (1) resignation or 
(2) absence of eligibility. The Election Law added a third new ground, member- 
ship in an outlawed Party. The Parliament found itself unable to resolve the 
conflict over the constitutionality of this provision of the Election Law, and 
over the effect of the Federal Constitutional Court decision on the State Con- 
stitution and laws. It requested the judgment of the Supreme Court of Bremen 
on three questions: 

1. Did these four Communist Party members lose their seats in the State 
Parliament? 

2. If so, as of what date did they do so? 

3. If so, did they also lose their seats in the City Council? 

Hearing and argument took place on 3rd November, 1956. The problems of 
statutory and constitutional interpretation were carefully briefed and exhaus- 
tively argued. The court of seven judges was so hopelessly divided that the usual 
practice of prompt decision was not followed. The court reserved decision and 
it was not handed down until 5th January, 1957, two months later.*® 

Even more interesting are the results. Seven judges sat on the case. All 
seven judges signed the judgment of the court answering the three questions 
as follows: 

1. The Communist Party members lost their seats in the State Parliament. 
Federal constitutional law takes precedence over State constitutional law, and 
the August judgment of the Federal Constitutional Court automatically 
amended the State constitution. The Election Law of 1955 was not unconstitu- 
tional, in so far as the State Parliament was concerned. 

2. The loss is to be effective upon a declaration by the Parliament. 

3. The four members did not, however, lose their seats in the City Council. 
The federal judgment had not the same effect on municipal law, and the 
Election Law of 1955 was unconstitutional, in so far as the City Council was 
concerned. 

The unique thing about the opinion, however, is the fact that two dissenting 
opinions were filed, by two different groups of three judges. On point 1, three 
judges dissented, holding that the decision of the Federal Constitutional Court 
did not deprive the Communist Party members of their seats in the Parliament, 
and that the federal courts had no jurisdiction to deprive a duly elected member 


3 Landesverfassung der Freien Hansestadt Bremen of October 21, 1947 in “‘Gesetzblatt der 
Freien Hansestadt Bremen,” 1947, No. 47, p. 251. 

4 Wahlgesetz fiir die Biirgerschaft (Landtag) of April 22, 1955 in zbid., 1955, No. 11, p. 63. 

5 The request of the Bremen Parliament to the Court, the arguments of counsel and all 
the opinions are printed in a booklet entitled “Entscheidung des Staatsgerichtshofes der 
Freien Hansestadt Bremen vom 5 Januar 1957 in Sachen des Antrags der Bremischen Biirger- 
schaft vom 12 September 1956,” published by the Bremen Parliament, 1957. 
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of his seat in a State legislature. These three judges, of course, joined in the 
decision on point 3. On point 3, three different judges dissented holding that the 
federal judgment had an identical effect on both membership in the State 
Parliament and the City Council. These three judges, of course, joined in the 
decision on point 1. As a result, only one judge of the seven concurred in all 
three points decided in the court’s judgment. 

The case is reminiscent of the decision of our Supreme Court in the case of 
National Mutual Insurance Co. v. Tidewater Transfer Co., 337 U. S. 582, 93 L. 
ed. 1556 (1949), dealing with the question whether the Congress could con- 
stitutionally open to a citizen of the District of Columbia diversity jurisdiction 
in the federal courts. In that case, the court held by a vote of 5 to 4, that the 
Act of Congress was valid. However, two different opinions were written to 
sustain the jurisdiction. Only three justices upheld the first reason given—six 
rejected it. Only two justices upheld the second reason—seven rejected it. 
However, the two disagreeing minorities added up to enough justices, so that 
the result was agreed upon by a bare majority, although no majority could be 
found to support either of the reasons proposed to sustain the result. 

The case in Bremen did not go quite this far. The votes were 4-3 on point 1, 
7-0 on point 2, and 4-3 on point 3. 

With respect to the right to file the dissenting opinions, the seven judges were 
unanimous. Their reasoning on this point is also of great interest. The statute 
of the State Supreme Court provides in Article 8(3) as follows:* ‘‘The members 
of the court are obligated to maintain secrecy over their deliberations and their 
voting.”’ However, Rule 13 of the Court’ provides: “If an ‘advisory opinion’ is 
given, any member may request that his dissenting opinion be filed with the 
advisory opinion.” 

The statute creating the court includes no specific authority to the court to 
give advisory opinions. In addition, the State Parliament did not request an 
advisory opinion from the court; it asked for a judgment.’ In the unanimous 
opinion of the judges the following statement was included:? 


“The Supreme Court has interpreted the inquiry of the Parliament as a request for ‘ad- 
visory opinion’ within the meaning of §13(3) of our Rules of Court, and has adjudicated it as 
such. It cannot be considered as a request for the delivery of a decision in the nature of an 
ordinary legal judgment. 

‘The inquiry of the Parliament seeks to secure an opinion, in this case, on one or more 
doubtful legal questions, arising in connection with the judgment of the Federal Constitu- 
tional Court of 17th August, 1956, on the dissolution of the German Communist Party. In 
this connection, the Parliament wishes to be certain how to handle, for the future, the question 
of the membership of certain members. An inquiry so phrased by the Parliament appears to 





6 Gesetz iiber den Staatsgerichtshof of June 21, 1949 in “Gesetzblatt der Freien Hanse- 
stadt Bremen”, 1949, No. 36, p. 141. 

7 Verfahrungsordnung des Staatsgerichtshofes der Freien Hansestadt Bremen of March 
17, 1956, in ibid, 1956, No. 12, p. 35. 

8 See “‘“Entscheidung des Staatsgerichtshofes ...”, note 5, supra, at page 3. 

* Ibid, at page 12. 
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this court, from the content and purpose of the request, to call for an advisory opinion, as 
provided in §13(3) of our Rules of Court of 17th March, 1957. 

‘‘Such an advisory opinion is admittedly alsoa judgment under §1 of the statute of the court. 
It follows that it is to be delivered in the form of a judgment and carries the same force of law 
and general binding quality fixed by §8 of the statute. 

‘On the basis of the foregoing conclusion as to the procedural character of the inquiry, the 
court is unanimously of the opinion that its members, under §13(3) of our rules, are authorized 
to attach their dissenting opinions to the judgment.” 


The Solicitor General of Bremen said of the court’s action that ““The Supreme 
Court of Bremen has adopted a practice which has been used in Anglo-American 
procedure for a long time, and with great value to legal science and procedure.’”® 


PHILIP W. AMRAM* 
10 As quoted in “Der Spiegel” of February 20, 1957, at page 21. 
* Member of the Pennsylvania and District of Columbia Bars. 


UNITED STATES: CONVERSION OF FoREIGN MONEY OBLIGATIONS—A remark- 
able instance of independent judicial research and courageous thinking, unin- 
timidated by almost thirty years of court decisions and legal literature to the 
contrary, appears in the Recommended Decision of the Hon. Harry LeRoy 
Jones, Chief Examiner of the Office of Alien Property, United States Depart- 
ment of Justice, dated August 24, 1956, in the matter of Max Reissner v. Solvent 
Account of Schering-Kahlbaum A. G., Debt Claim No. 34710, Docket No. 
55D6. 

This Decision has revolutionary general implications on how foreign money 
obligations should be converted into dollars in the federal courts. It deals with 
a debt claim, payable in Germany and in Germany currency, against vested 
property which prior to vesting was owned by the German debtor corporation, 
under sec. 34 of the Trading with the Enemy Act, as amended (50 U.S.C. App. 
34). The question is raised whether the conversion should be computed in 
accordance with the rate of exchange prevailing at the time: 

(1) when the debt falls due (so-called breach day rule); or 

(2) when the judgment is rendered (so-called judgment day rule); or 

(3) when the suit is brought (newly dubbed as “date of filing suit rule” in 
the Recommended Decision). 

The Claims Section of the Office of Alien Property has favored the judgment 
day rule, which would result in the smallest measure of recovery. It relies on 
the opinions of Justice Holmes in Hicks v. Guinness, 269 U.S. 71, and Humphrey 
v. Deutsche Bank, 272 U.S. 517, according to which the breach day rule is— 

applicable in cases where the foreign money debt is payable in the United 
States and thus subject to our jurisdiction from the outset, and 

inapplicable in those cases—like the one at issue—where the foreign money 
debt is payable abroad and thus subject to a foreign jurisdiction. 
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The critical phrases of Justice Holmes’ majority opinion in the Humphrey Case 
read as follows: 


“Tn this case, unlike Hicks v. Guinness, 269 U.S. 71, at the date of the demand the German 
Bank owed no duty to the plaintiff under our law. It was not subject to our jurisdiction and 
the only liability that it incurred by its failure to pay was that which the German law might 
impose. It has incurred no additional or other one since. A suit in this country is based upon an 
obligation existing under the foreign law at the time when the suit is brought, and the obliga- 
tion is not enlarged by the fact that the creditor happens to be able to catch his debtor here. 

“Here we are lending our Courts to enforce an obligation (as we should put it, to pay 
damages), arising from German law alone and ought to enforce no greater obligation than 
exists by that law at the moment when the suit is brought.” 


In accordance with a universally held view, the Claims Section deducts from 
the elimination of the breach day rule that the judgment day rule is to be 
adopted and that Justice Holmes’ references to the time ‘“‘when the suit is 
brought” were just an inadvertent way of expression. The Claims Section cites 
a wealth of judicial authority to that effect,! and the Recommended Decision 
lists a—by no means complete—number of further authorities to the same 
effect.2 This accepted view seems to have been influenced by a black and white 
concept which only imagined a clash between the breach day and judgment 
rules, and nothing else, and was further strengthened by the circumstance that 
the dissenting minority opinion in the Humphrey Case militated against “the 
view that the judgment date should govern.” Most influential, however, seems 
to have been the argument that the final decree in the Humphrey Case was 
actually not based upon the rate of foreign exchange as of the date when the 
suit was brought, but as of the date when the decree was entered. 

It is this last point, the myth about the decree, which the Recommended 
Decision attacks and thereby decisively weakens all other arguments. It pro- 
ceeds to explore, and thereby to make, legal history. A detailed summary of all 
relevant procedural! details of the Humphrey Case is furnished, and it becomes 
obvious that that case can be understood only in context with another simul- 
taneous proceeding before the Mixed Claims Commission. There, Humphrey 
could be sure to get a rate of 17.4¢ to the German mark, while, assuming 
application of the breach day rule were denied, the date of filing suit rule would 
have given him much less than the Mixed Claims Commission. Therefore, he 
was eager to terminate the federal court proceedings in the quickest possible 
manner and to be free to prosecute his rights before the Mixed Claims Com- 
mission. His stipulation expediting that aim can hardly have any evidentiary 


1 “Paris v. Central Chiclera, $.DeR.L., 193 F. 2d 960 (1952); Shaw, Savill, Albion and Co. 
v. The Fredericksburg, 189 F. 2d 952 (1951); Royal Ins. Co. v. Compania Trasatlantica Es- 
panola, 57 F. 2d 288; The West Arrow, 80 F. 2d 853 (1936); Straehler v. Brownell, Decision of 
James R. Kirkland, U.S. District Judge, District of Columbia, June 29, 1956.” 

2 “Many other authorities could be similarly cited. Some are: 5 Williston on Contracts, 
Para. 1410A, p. 3930 (1937); 2 Beale, Conflict of Laws, 1341 (who, however, merely reprints a 
comment from 40 Harvard Law Review 619 (1927); section 424, Restatement, Conflict of 
Laws; Nussbaum, Money in the Law, National and International, p. 367 (1942); Dach Con- 
version of Foreign Money, 3 Am. J. Comp. L. 155, 158 (1954); Evan, Rationale of Valuation 
of Foreign Money Obligations, 54 Mich. L. R. 307 (1954).” 
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value on whether Justice Holmes meant what he said. Consequently, the 
Recommended Decision applies the date of filing of suit rule to foreign money 
debts payable abroad.* 

Moreover, it should be noted that the date of filing suit rule is in line with 
the vested rights theory which Justice Holmes consistently followed in his de- 
cisions. This makes it natural that he did not adapt himself to the black-white 
cliché of either breach day or judgment day rule. This is borne out by his cor- 
respondence with Sir Frederick Pollock about the time of the Humphrey de- 
cision.* 

In the light of the vested rights theory and the principles established by the 
Holmes opinions, the following over-all picture develops: 

(a) A foreign money debt payable in the United States is subject to our juris- 
diction from the outset and therefore crystallizes, at the option of the creditor, 
as a dollar debt as soon as it is breached. ‘‘When the contract was broken by a 
failure to pay, the American firm had a claim here, not for the debt, but, at its 
option, for damages in dollars. It no longer could be compelled to accept marks. 
It had a right to say to the debtors: ‘You are too late to perform what you have 


3 “By what interpretative alchemy can a decision of the Supreme Court, by 5 justices hold- 
ing that the crucial date is that of filing suit, with a dissent by 4 justices on the ground that 
the date should be that of the breach of the obligation, be regarded as a decision that the cru- 
cial date is that of judgment, a rule which not a single member of the Court favored? In view 
of the long period of time which may intervene between filing suit and entering judgment, 
when currency fluctuation or devaluation may wipe out the foreign obligation in terms of 
dollars, it is important to know which is the correct date. 

“It should take no argument to establish the principle that a decision of the Supreme 
Court cannot be altered in its meaning or effect by agreement of the parties for the entry of a 
decree in the trial court at variance with the mandate. There seems no sufficient reason to 
doubt that the decision of the Supreme Court is that the effective date for the conversion of 
foreign currency into dollars on a wholly foreign obligation is the date of filing suit and not 
the date of judgment. 

“The Reissner claim was filed with the Alien Property Custodian on February 24, 1948. 
This date is the only date in this administrative proceeding which is the equivalent of the 
‘date of filing suit’ in an old section 9(a) debt action.” 

‘ ‘‘Washington, October 31, 1926 

“My Dear Pollock, 

... About 200 applications for certiorari (when the case does not come up as of right) 
besides sitting in court and writing three opinions. The last is hung up for a dissent that may 
put me in a minority. It is a question of the time for computing the value of the mark in a suit 
here to apply property in the hands of the Alien Property Custodian to the debt of a German 
bank to an American depositor there. I have paid little attention to the decisions in other 
jurisdictions but have gone on what seems to me unanswerable reasoning, but the dissentients 
twit me with my remark in my Common Law that the life of the law has not been logic but 
experience and I suppose will quote cases English and others as leading to a different conclu- 
sion. I don’t go into it now as it is sub judice, but Iam much interested. No case that I have seen 
seems to me to go to the bottom of the question. 

“Yours ever, 
6. WW.” 


“London, December 13, 1926 

‘““My dear Holmes: 

“Thanks for the judgments in Deutsche Bank, etc. v. Humphrey. I agree with yours: There 
could be no question of any sum payable in dollars until there was an effective demand made 
in your jurisdiction .... 

“All good wishes for New Year. 

“*Yours ever, 
“OF, p.”” 
—Holmes-Pollock Letters (1940) 190-3. 
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promised and we want the dollars to which we have a right by the law here in 
force.’”’ (Justice Holmes in Hicks v. Guinness.) 

(b) A foreign money debt payable outside the United States never crystal- 
lizes in a dollar debt but remains a foreign money debt, dischargeable by pay- 
ment of the foreign money due. Our law does not enforce the foreign law as 
such, but gives a mere remedy for payment of dollars when the claim is exercised 
in the United States. 

The Recommended Decision cogently sets forth the practical advantages of 
the date of filing suit as against the date of judgment for conversion of foreign 
monies: the impossibility of applying the latter to claims that do not reach 
judgment and the uncertainty due to the period of time that may elapse between 
filing of claims and their adjudication or settlement.® 

WERNER GALLESKI* 


5 It is observed in the Recommended Decision: 

“Section 34 of the Trading with the Enemy Act isa remedy accorded by the Congress which 
could be withdrawn without prejudicing the rights of creditors against their enemy debtors. 
Schering could today pay to the claimant the amount of its quasi contractual obligation and 
such payment would be a complete defense to his claim in this proceeding. The debt is accord- 
ingly within the legislative jurisdiction of the military occupation authorities and subsequently 
of the German Government. (Emphasis supplied.) 

“An examination of section 34 moreover, discloses the practical impossibility of following 
any judgment day rule. The majority of debt claims are disposed of withovt even an adminis- 
trative contest. Few go to any adjudication which resembles a judgment. Which one of the 
several procedural stages set forth in sections 502.201-502.204 of the Rules of Procedure for 
Claims shall be taken as ‘judgment day’? If an appeal from a final administrative decision is 
taken by a debt claimant to the district court of the District of Columbia is his claim to be 
subject to the vagaries of foreign exchange fluctuations for perhaps several years more while 
awaiting a final judgment?” 

* Member of the Bars of the State of New York and the United States District Courts of 
Southern and Eastern New York. 
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American Foreign Law Association 


Matter of Christian Krabbe, deceased, 
N. ¥.. Bb. J, 19-59, p. 13.,. col.. 3: 
Claim rejected of Danish niece, held 
illegitimate under Danish law, to dis- 
tributive share of estate of uncle under 
New York law. 

Ripley v. Internat. Railways of Central 
America, N. Y. L. J., 1-11-57, p. 9, 
col. 3: Guatemalan tariff changes 
authorized by Minister of Economy 
after date of New York trial held 
insufficient to justify reopening of case. 
istate of Elizabeth M. A. Russell, 
N. ¥. . JL, 12-57, p: @. cok. 7: 
“Saisine”’ under Art. 724 of French 
Civil Code means “‘seizin’”’ or owner- 
ship, whereby transfer of distributive 
share to German heir of French dece- 
dent leaving American assets, is instan- 
taneous, preceding exercise of right to 
accept or reject share under the Code, 
and share vests in Alien Property Cus- 
todian. 

Robles v. Folsom, 25 U. S. L. W. 2259, 
12-18-56, 2d C. A.: “Recognition” of 
illegitimate Puerto Rican child by his 
father may entitle child to inherit 
from him in Puerto Rico, but, on 
death of father in New York, child 
does not become a “dependent” en- 
titled to benefits under Social Security 
Act. 

Varga v. Credit Suisse, 157 N. Y. S. 
(2d), 391, (Dec. 11, 1956): Service of 
summons and complaint by President 
of Hungarian Exile Government upon 
New York agency of Credit Suisse in 
breach of contract action following de- 
livery of deposited funds to Hungarian 
People’s Republic, successor to plain- 
tiff’s government, contrary to agree- 
ment to provide for the future mainte- 
nance of plaintiff’s government, in the 
event of exile, upheld under New York 
Civil Practice Act and Banking Law, 


~~ 
ie: 


despite fact that cause of action arose 
in a foreign jurisdiction. 

In re Ramos’ Estate, 157 N. Y. S. (2d) 
510, (Nov. 7, 1956): Decree of Spanish 
court adjudicating presumptive death 
of brother and sisters of decedent, will, 
under comity, be recognized by 
Surrogate Court in proceeding to de- 
clare them dead, and fix right of 
persons entitled to share decedent’s 
estate. 

Lynn v. Delgado, 145 F. Supp. 906 
(j. 5; D. Ce. DBD. P. RB. San. Juan 
Division), (Nov. 15, 1956): Puerto 
Rican prisoner, challenging cause of his 
detention, must exhaust his remedies 
in the courts of the Commonwealth, 
before resorting to the United States 
district courts in Puerto Rico. 

Huther v. United States, (U. S. Court of 
Claims), 145 F. Supp. 916 (Nov. 7, 
1956): United States not liable for 
property damage caused by rising lake 
waters in American lake, following 
construction by Canada of dam 
pursuant to Congressional consent. 

Luckett v. Cohen, 145 F. Supp. 155 
(G..S. D. Ct. Se. DB: N.. Y., July 23, 
1956): In action on non-negotiable 
promissory note payable in Mexican 
pesos, presenting an inference that 
Mexican law is applicable, court can 
not apply New York conflicts of law 
rule, and plaintiff held better advised 
to plead Mexican law, since if such law 
is applicable, plaintiff will eventually 
have to prove it. 

Leach v. Leach, N. Y. L. J. 12-18-56, p. 
6, col. 5, N. Y. Sup. Court: Validity of 
“deed of divorce,”’ executed in Peking, 
China, under laws of Republic of 
China, by plaintiff, upheld in New 
York separation action, and subse- 
quent marriage in Peking of defendant 
husband held valid. Applicability of 
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Anglo-American 





§391 N. Y. Civil Practice Act (proof 
of foreign statutes) considered. 


Chivor Emerald Mines Inc., v. McGrath, 


N.Y... J. 2-18-57,.p: 7, col..2, N.Y. 
Supreme Court: Judgment of Colom- 
bian court in favor of defendant fore- 
closes inquiry on merits of defendant’s 
counterclaim in New York action 
based on same _ facts; Colombian 
judgment enforceabie in New York. 
Matter of Misuraca, N. Y. L. J. 2-26-57, 
p. 10, col. 6, Brooklyn Surrogate’s 
Court: Validity and effect of disposi- 
tion of personalty by United States 
citizen dying a domiciliary of French 
Protectorate of Morocco, must be 
governed by Arts. 758 and 913 of the 
French Civil Code; trusts, created by 
the will, not being recognized by the 
Code result in outright gifts to named 
beneficiaries. 


La Interamericana S. A. v. The Narco, 


146 F. Supp. 270, U. S. D. Ct., S. D. 
Fla., Nov. 29, 1956: Collision of 
American vessel with and sinking of 
Mexican vessel in international waters 
is governed by International Rules of 
Navigation at Sea; Mexican vessel 
entitle to full value, may recover, in 
dollars, excess over its insurance pro- 
ceeds paid in pesos. 


Ramirez & Ferand Chile Co. v. Las Palmas 


Food Company, 146 F. Supp. 594, 
U. S. D. Ct. S. D. Cal., Nov. 8, 1956: 
Under Lanham (Trade Mark Act) 
federal court may order American de- 
fendant, to refrain from counterfeiting 
or using plaintiff's mark in United 
States or in Mexico without offending 
Mexico’s sovereignty. 

Hides Co., Inc. v2. 
Kovacs, N. Y. L. J. 1-18-57, col. 1, City 
Court: Attachment vacated of funds 
of Bolivian bank in New York, where 
New York bank wrongfully paid it on 
plaintiff’s letter of credit without nec- 
essary documents; remedy is against 
New York bank. 

Lopes v. Downey, 1956, Mass. Advance 
Sheets 599: Illegitimate siblings, chil- 
dren of Massachusetts intestate born 
in Cape Verde Island cannot claim 
benefit, under Massachusetts law, of 


Cozart 2. 
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““ 


Portuguese statute enabling an ‘“‘ac- 
knowledged” child to inherit from 
parents, since such statute has no 
extraterritorial effect, and law of 
domicile determines legitimacy. 


Royal Exchange Assurance v. Brownell, 


146 F. Supp. 563, U. S. D. C. S. D. 
N. Y. Nov. 21, 1956: Trust deeds 
executed between German potash syn- 
dicate and British trustee to imple- 
ment loan agreement with British 
bankers, construed, by their terms, in 
accordance with English law since 
England was the place of contracting 
and performance. Where expert testi- 
mony of English barristers, offered by 
each side, conflicts, court is not bound 
by either, may take judicial notice of 
English law, and determine meaning 
and effect of trust deeds under ap- 
plicable English rules of construction. 


Thompson v. the Ciudad De Bogota, 146 F. 


Supp: $23, U.S. BD. GC. E. BD: Va., 
Oct. 1, 1956: Where collision between 
Colombian and Cuban vessels on high 
seas resulted in death of Colombian 
seaman, court retained jurisdiction for 
one year over both defendant foreign 
owners in suit by decedent’s Colom- 
bian beneficiaries, on condition that 
shipowners file security, appear, and 
submit to jurisdiction of Colombian 
court in action to be there instituted, 
and not plead any statute of limita- 
tions. 

Wilson, 236 F. (2d) 732, 
U.S.C.A., D.C., Nov. 5, 1956: Japan 
has not ceded jurisdiction to United 
States of offenses committed in Japan 
by United States servicemen, may hold 
them in jail pending trial, and habeas 
corpus is not available to release them. 


Manoukian v. Tomasian, 237 F. (2d) 211, 


U.S.C.A., D.C., Sep. 20, 1956: British 
Statutes, in force in Maryland prior to 
cession of District of Columbia in 1801, 
have the effect of judicial precedent 
rather than legislative enactment and 
sections of the D.C. Code, derived 
from English statute of 1752 to pro- 
hibit witnesses to a will who were 
named as legatees, from taking under 
it, will be construed, under the “equity 
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of the statute” doctrine, to exempt, 
under appropriate circumstances, a 
specific case from the broad statutory 
language. 

American Trust Co. v. Smyth, U.S.D.C., 
N. Calif. 6, 25 U. S. Law Week 2006, 
7-3-56, 141 F. Supp. 414: Capital gain, 
resulting from sale by United States 
trustee of part of trust corpus lo- 
cated in United States, which was not 
currently distributable to beneficiaries, 
residents of United Kingdom, is not 
exempt from taxation under Art. XIV 
of the U.S.-U.K. Tax Convention 
which exempts a U.K. resident not en- 
gaged in business in the U.S. from 
U.S. capital gains tax. The capital 
gain was not income to the bene- 
ficiaries, but to the trustee, a U.S. 
corporation, and therefore taxable as 
such to the trustee. Held, collector of 
internal revenue was justified in fol- 
lowing U.S. law which determines 
that trustee is the taxpayer, not the 
U.K. beneficiary, since no mention is 
made of trusts in the tax convention. 

Board of Immigration Appeals, File 
VP20-A-21288, 12-17-56, 25 U.S. Law 
Week 2270, 12-25-56: United States 
citizen and French mother, when en- 


gaged, “legitimated,” under French 
law, their natural child. Under French 
law, the state may not be considered an 
“interested party” to contest such 
acknowledgement. Visa petition to give 
child nonquota immigrant status 
denied, since Attorney-General has 
such an “‘interest’’ in alien’s status and 
may make a determination rejecting 
French “legitimation.”’ 

Farbenfabriken-Bayer A. G. v. Sterling 
Drug, U.S.D.C. N.J., 25 U.S. Law 
Week 2341, 2-12-57: Nonresident 
enemy alien’s disqualification from 
suing in United States court was pre- 
served by Joint Resolution _ ter- 
minating war with Germany, and 
nothing in commercial treaties of 1954 
and 1955 with Germany or Bonn Occu- 
pation Agreement of 1952 has changed 
the United States vesting right or a 
German corporation’s enemy status 
and disqualification to invoke court’s 
jurisdiction. 

Argento v. Horn, C. A. 6, 25 U.S. Law 
Week 2360, 2-19-57: The extradition 
treaty with Italy was not terminated 
by World War II, but merely sus- 
pended. 
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PEASLEE, A. J. Constitutions of Nations, 3 vols. (2nd ed., The Hague: Martinus 

Nijhoff, 1956). Pp. xxvii, 896; xii, 881; xii, 919. 

PEASLEE, A. J. Jnternational Governmental Organizations. Constitutional Docu- 

ments, 2 vols. (The Hague: Martinus Nijhoff, 1956.) Pp. xxiii, 719; xv, 845 
Annuaire Européen: European Yearbook. Vol. 1. La Haye/The Hague: Martinus 

Nijhoff, 1955. Pp. xxv, 584. Vol. 2. Zbid., 1956. Pp. xx, 727. 

The foregoing works are highly creditable to their authors, and incidentally 
to the well-known publishing house by which they have been produced. In the 
first two, the distinguished author-editor has for the first time made available 
in English the texts of all the national constitutions of the world and of the 
basic constitutional documents of the principal intergovernmental organiza- 
tions. As stated in the foreword to International Governmental Organizations, 
the publication of these two compilations was prompted by advice given by a 
“group of thinkers on the subject of international organization” at a conference 
held by the author in 1946. The magnitude of the task accomplished is suggested 
by the fact that in 1938 the British Foreign Office announced the publication of 
a work similar to the “Constitutions,” of which, owing to ensuing political 
conditions, but one volume appeared, while in the introduction to the first 
edition of this work, Ivan Kerno of the United Nations describes it as “‘a project 
which might well have been undertaken by the United Nations itself,” as indeed 
was suggested and discussed. The value of these compilations to international 
and national statesmen, officials, lawyers, educators, and students of affairs, 
national and international, as well as of the comparative aspects of public law, 
is obvious. 

The three-volume Constitutions, which, after but seven years, is now offered 
in a second edition, contains, in addition to the constitutional texts of eighty- 
nine countries, seventy-six being members of the United Nations, a concise 
summary for each country of its international status, form of government, 
location of sovereign powers, rights of the people, legislative, executive, and 
judicial departments, and its area, population, and language, as well as a valu- 
able and often considerable bibliography. The information in the individual 
summaries is conveniently epitomized by the author in the ‘‘General Summary” 
at page 1 of the first volume, where comparative information is assembled re- 
specting the forms and ages of the existing governments, the relations between 
their legislative, executive, and judicial organs, the prevalence of popular 
sovereignty and the enumeration of civil rights, etc. This information is given 
in detail for each country in seven valuable tables: (Nations—International 
Status, Form of Government, Source of Sovereign Power, Rights of the People, 
Legislative Department, Executive Department, Judicial Department), which 
appear at the end of the third volume (pp. 794-850). This volume also contains 
an appendix giving similar summaries and bibliographies for Estonia, Latvia, 
and Lithuania, and a detailed index. Each volume has a table of contents, that 
in volume one cumulative for the entire work. 
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The sister work, International Governmental Organizations, which now also 
first provides a compilation in English of the constitutional documents of over 
a hundred (108) ‘international governmental’ institutions, is similarly ar- 
ranged, with summary, text, and bibliography (where available) for each organ- 
ization. As the title indicates, this compilation includes only international organ- 
izations, created by governments and of a governmental character, excluding the 
many unofficial private international organizations. The ‘General Summary”’ 
by the author in volume one reviews the names of the constitutive documents, 
summarizes the ages of the respective organizations and their present docu- 
ments, tabulates the functions, organs, memberships, financial support, rela- 
tions to other international bodies, of each organisation, as well as the location 
of its headquarters. There is a cumulative table of contents in volume one and in 
volume two a table of contents and an index of the organizations. 

While the foregoing compilations make available the basic documentation 
of the existing national and intergovernmental institutions existing in the world 
today, the European Yearbook, two volumes of which have appeared, is de- 
voted to the European scene. As indicated in the introduction to the first 
volume, it is designed to provide a reliable and comprehensive source of informa- 
tion on European integration, invaluable for those who wish to keep themselves 
informed on this vital aspect of European affairs. The success of this undertak- 
ing, already attested by the two volumes here noticed, is ensured by the joint 
editorship of Messrs. Landheer and Robertson, both of the Council of Europe, 
Strasbourg, assisted by a distinguished editorial committee. It is planned in 
these volumes to provide (a) the texts of the basic documents of the European 
international organizations, (b) to give accurate factual information on their 
principal activities and publications, and (c) to explain their nature and activi- 
ties by authoritative articles, which will ‘‘put flesh and blood on the dry bones” 
of the official papers. To conserve space, the materials on European organs of 
world organizations (including NATO) are to be limited to indications of their 
impact on European affairs. Thus, in addition to introduction, table of contents, 
a detailed list of names, and French and English subject indexes, each volume 
comprises three sections: articles, documentary, and bibliographical. The last 
was prepared with the aid of the Library of the Peace Palace at The Hague and 
contains (I) abstracts of books and pamphlets on European integration, com- 
mencing in 1945, and classified by subject matter and year, and (II) a selective 
bibliography of periodical and pamphlet materials, similarly classified. The 
embarrassing question of language is resolved by using both French and 
English, the documentation in both languages, the articles in French or English, 
with a resumé in the other language, and the bibliographical section in English. 

In Volume I, the Documentary Section covers: Brussels Treaty Organisation, 
O. E. E. C., Council of Europe, European Coal and Steel Community, Northern 
Council, European Conference of Ministers of Transport, European Organisa- 
tion for Nuclear Research, and European Conference on the Organisation of 
Agricultural Markets. The documents in Volume II, in addition to supplemen- 
tary items relating to the organizations covered in the first volume, include: 
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International Statute for the Navigation of the Rhine, Benelux Customs 
Union, International Commission on Civil Status, Customs Co-operation 
Council, European and Mediterranean Plant Protection Organisation, Confer- 
ence on the Co-ordination of Air Transport in Europe, and the Balkan Pact. 
The texts are accompanied by valuable chronologies, lists of official publica- 
tions and personnel, and in the more important cases additional summaries 
of the structure, activities, etc., of the particular organization. 

For the general reader, the articles, contributed for the most part by officials 
in position to speak with sympathetic authority, will be most interesting and 
instructive. In the first volume, E. N. van Kleffens, Robert Schuman, and C. 
Wilfred Jenks deal with Europe as a community and its relations to world 
organization; the remaining articles treat various aspects of European economic 
and political co-operation: the Council of Europe (Léon Marchal), O. E. E. C. 
(Robert Marjolin, Donald Mallett, Marc Ouin), the European Coal and Steel 
Community (Franz Etzel), European Political Community (Basilio Cialdea), 
the European Convention on Human Rights (Polys Modinos). The articles in 
the second volume, with two exceptions, relate to other phases of European 
integration: the navigation of the Rhine (H. Walther), Benelux (E. J. E. M. 
H. Jaspar), Scandinavian Co-operation (G. Petrén), the Balkan Pacts (Djura 
Ninéi¢), European defence (Léon Marchal), Western European Union (A. H. 
Robertson), the Saar (M. van der Goes van Naters), European Payments Union 
(Yves Biclet), the Court of Justice of the European Coal and Steel Com- 
munity, including summaries of cases brought before the Court (Albert van 
Houtte). These are supplemented by two articles, paired as now seems cus- 
tomary across the Atlantic, representing the one American policy on European 
integration (Vera Micheles Dean) and the other the counterpart Russian view 
(Max Beloff). As these details may suggest, the new European Yearbook has 
been most auspiciously inaugurated to provide accurate authoritative informa- 
tion on the complicated efforts of Western Europe to reintegrate, to recover once 
more some of the unity that it lost when the Reformation ushered in the 
modern world. This is a cause that commands universal interest, and the Year- 
book the appreciative attention of all interested in international affairs. 

HESSEL E. YNTEMA* 


* Member, Board of Editors. 


SzLapits, C. A Bibliography on Foreign and Comparative Law. Books and 
Articles in English. New York: Parker School of Foreign and Comparative 
Law, Columbia University in the City of New York, 1955. Pp. xx, 508. 

Bayitcu, S. A. Guide to Interamerican Legal Studies. A Selective Bibliography 
of Works in English. Coral Gables: University of Miami Law Library, 1957. 
Pp. 297. 

The “Bibliography” by Dr. Szladits is an invaluable contribution to com- 
parative legal studies in the English-speaking world—and indeed elsewhere— 
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for which we are heavily indebted to the author and to the Parker School of 
Foreign and Comparative Law of Columbia University. It aims to include 
all books and articles in English dealing with legal systems outside the Com- 
mon Law (but including Scots and Roman-Dutch law in Scotland, South Africa, 
and Ceylon, as well as the laws of Quebec and Louisiana) and with general topics 
relating to the comparative study of law. Thus, in addition to the Civil-Law 
systems, the bibliography covers the Roman, Canon, Jewish, Mohammedan, 
Hindu, and even includes works on other ancient and primitive laws, as well as 
jurisprudence, legal history, and sociology. The comprehensive subject matter 
is divided into ten parts: Comparative Law, including works on comparative 
law as such, and related matters—institutions, bibliographies, legal education, 
codification, unification, periodicals, serial publications, dictionaries, etc.; 
General, comprising surveys, theoretical, historical, and jurisprudential works, 
descriptions of legal systems, legal sources, and translations; and thereafter 
eight parts covering as many branches of law, each conventionally classified— 
Private law; Commercial law; Labor law; Procedure; Criminal law; Criminal 
procedure; Public law; and Private international law. Only public international 
law, which in a degree is also germane and such areas asanthropology, primitive 
law, and the like, are not systematically included, doubtless because the focus 
of attention is on comparative legal studies as usually conceived and these 
matters doubtless are too specialized and too far afield. To facilitate use of the 
volume, each entry is serially numbered and shows the author’s name, title, 
place, year, number of volumes, and in most instances the page numbers, or the 
equivalent periodical data, of the publication in question; there are also a table 
of contents, a list of abbreviations of periodicals, a geographic index, and an 
index of authors, both indexes keyed to the item numbers. 

While the author invites suggestions respecting items omitted, etc., the work 
appears on examination to be remarkably accurate and comprehensive. It is 
contemplated that supplements will be published from time to time. A pre- 
liminary supplement covering the period to 1956 for books and from April 1, 
1953, to December 31, 1954, for articles has appeared in this Journal by arrange- 
ment with the Parker School (vol. 5 (1956) 341-390); this will later be incor- 
porated in a “permanent” supplement. 

The “Guide to Interamerican Legal Studies” by Professor Bayitch is in 
effect the second edition of a selective bibliography of works in English, use- 
fully tailored to meet the needs of students entering the field of inter-American 
legal studies or of lawyers looking for ‘“‘quick orientation.” There are three 
parts: (1) Introduction, including bibliographies, reference works, general 
works on the history, politics, etc., of Latin America, with an annex on the 
Caribbean Area; (2) Latin-American law—background (Roman and various 
European laws), civil law and common law, general problems of inter-American 
law, and comparative works on Latin-American law, classified by subjects; 
(3) Latin-American law by countries, the bibliography for each of the twenty 
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countries including background and reference works and more specialized pub- 
lications classified by subject matter. The ‘‘Guide” has a table of contents, but 
unfortunately there are no indexes. The items in the bibliography are not num- 
bered and, as in the case of the “Bibliography” by Dr. Szladits, have been 
compiled with short bibliographical data. Both works are valuable time-saving 
reference works that should distinctively promote comparative legal studies 
by those who may be interested to utilize the growing literature available in 
English. 
HESSEL E. YNTEMA* 


* Member of the Board of Editors. 


HAMEL, J.—GUGLIELMI, J. L—Der JuGLtart, M.—V1aAux, H.—Guirton, H. 
Vasseur, M., La Pratique de l’Indexation en France. Paris: Librairie Ar- 
mand Colin, 1955. PP.— (Vol. 2 of the Revue Economique, pp. 161-321, 
1955). 

LIEBRICH, Fritz, Elemente des Devisenrechts. Basel: Helbing & Lichtenhahn, 
1955. (Vol. 43 in “Basler Studien zur Rechtswissenschaft”’). Pp. 123. 

ERLER, G., Grundprobleme des Internationalen Wirtschaftsrechts. G6ttingen: 
Verlag Otto Schwartz & Co., 1956. (Volume 15 in the Series Géttinger Rechts- 
wissenschaftliche Studien, published by the Law Department of the Uni- 
verisy of Gottingen). Pp. xi, 215. 

Car I, G., Verso il Multilateralismo degli Scambi e la Convertibilita delle M onete. 
Roma: Bancaria, 1955. Pp. 329. 

ANDREAE, W. Geld und Geldschipfung. Mit einem Anhang: Der Staat und die 
Notenbanken. Stuttgart-Wien: Humboldt-Verlag, 1953. Pp. 476. 

What brings these books together on the same shelf is that they all deal with 
the borderland of law and economics, particularly money. 

1. It is perhaps a tribute to the French jurists that, famous as they are for 
their analytical ability and clarity of abstract thinking, they are able to yield 
to the exigencies of practical life and shelve theories when the theories would 
lead them to uncomfortable corners. 

The stipulation of contracts for gold or foreign money was held by the 
French courts not to be enforceable because it was judged to be against public 
policy; but when this principle threatened French interests in international 
relationships, the courts developed the escape-theory that public policy required 
the enforcement of the cours forcé only in domestic agreements. Going a step 
further, when the receipts of the Treasury diminished and a public loan had to 
be floated under difficult conditions, the Law of May 21, 1952, authorized the 
stipulation of a gold clause which, had it been agreed on between private 
parties, would have been considered to be against public policy! 


! Will this statutory acceptance affect the stand of the French courts? ‘‘Au point de vue 
interne, |’ordre public comprend !’ensemble des dispositions légales auxquelles il n’est pas 
permis aux citoyens de déroger par les conventions particulitres. Dans cet ensemble se classent 
a part les dispositions que le législateur lui-méme ne pourrait modifier sans changer, ébranler ou 
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Something analogous has happened with respect to the validity of price index 
clauses. Apart from certain loan agreements (in connection with which the con- 
troversy is still wide open), French courts have, during the last ten years, up- 
held the validity of index clauses, provided two conditions are met: (1) that 
the parties do not indicate in any way that the clause was agreed upon as a pro- 
tection against the possible decrease of the purchasing power of the franc, and 
(2) that the clause operates both ways, increasing the numerical amount of the 
sum to be paid in case of a climbing index and vice versa. Hamel, in his concise 
and lucid survey of the whole field (the first article in the volume under review: 
“Index Clauses and Monetary Law’’) remarks with some bitterness that this 
practice has forced the contracting parties to disguise their true intentions, so 
much so that the slightest carelessness in draftsmanship—which is nothing but 
frankness—will render the clause unenforceable. Hamel raises his voice against 
this: how can one pretend that an index clause is not protection against the 
fluctuation of the value of money, but against increase or decrease of prices 
when (apart from specific commodity value clauses, we should add) the one is 
but the mirror image of the other? 

Henry Guiton, in the second article of the book, deals with the economic 
problems connected with the use of price-index clauses. He analyses the ques- 
tion whether in an inflationary period the use of index-clauses tends to increase 
further inflation or not. His conclusion is that if the use is limited, the clauses 
tend to neutralize the inflationary trend; if the use of index clauses is universal 
(incorporated in “‘all’’ contracts and obligations) the practice will automatically 
perpetuate inflation. 

Emile James, in the Introduction to the volume, disagrees with this con- 
clusion. He argues that since inflation merely redistributes incomes (and wealth, 
may we add), and the index clauses correct the ensuing injustices, they cannot 
start an inflationary movement. 

This question has a particular interest to the American reader. Apart from 
the fact that there are now 4,000,000 wage contracts tied to the cost of living 
index,? the proposal has been made repeatedly that a limited amount of U. S. 
government bonds be issued which would be tied to an index. There were argu- 
ments pro and contra,’ those arguing in favor maintaining (among other con- 
siderations) that such a bond “‘would make an important contribution to the 
fight against inflation,” while those who were against it brought up that ‘‘it 
would reduce the inherent resistance of the economic system to inflation’’.‘ 
They agreed as little on this point as Guiton and James do in the volume under 
discussion. 


détruire Vordre social ou constitutionnel de son pays. Ce sont ces derniéres lois qui seules sont 
d’ordre public au point de vue international” (Emphasis added). Conférences de Droit inter- 
national privé de La Haye, Deuxiéme conf., 1894, Actes, p. 52, as quoted by Oberson, R., 
L’ordre Public en Matiére Monétaire, Fribourg (1956) p. 9. 

2 New York Times, 18 March, 1957, p. 29: 2. 

3 Cf. Joint Committee on the Economic Report. Monetary Policy and the Management of 
the Public Debt. Washington: U. S. Government Printing Office, 1952, N. 92245. 

‘ Ibid., p. 1097. 
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This reviewer hopes to be able to show on another opportunity that this ques- 
tion cannot be answered by abstract speculation. The effect of index clauses on 
an inflation which is in progress will depend on the spending habit of the group 
which happens to benefit by the existence of the index clause. Jf more money is 
pumped to a group which spends in a slower tempo than the one from which the 
money comes, the clause will act as a brake on inflation and vice versa. 

There are articles in the volume on index clauses in wage contracts (by 
Guglielmi), in rent agreements (by de Juglart), in bonds (by Viaux), and a 
survey of the validity of index clauses outside of France (by Vasseur).° 

2. Liebrich’s book, ‘Elements of Foreign Exchange Regulations,” gives a 
concise survey of the principles and concepts of the laws governing foreign 
exchange. It starts out by explaining that foreign exchange controls (Devisen- 
bewirtschaftung) consist in the marshalling of the foreign exchange resources of 
a country by various means, of which the body of foreign exchange regulations 
(Devisenrecht) is but one; when a country has a persistently adverse balance of 
payments, it will resort to establishing a managed economy at least in the 
foreign exchange sector, and the controls may or may not include legal rules 
relating directly to foreign exchange transactions. 

The book is evidently not meant to describe rules of law. In the little more 
than 100 pages, it would naturally be impossible to treat adequately even a 
single country’s foreign exchange regulations, and the author deals with the 
laws of all countries; what he tries to do is to abstract some general principles 
from his vast experience with foreign exchange regulations. (Dr. Liebrich has 
been in charge of the department concerned with foreign exchange restrictions 
of a leading Swiss bank). The book will perhaps not be helpful in finding the 
answer to specific issues of law, but it provides a map for seeing various concepts 
in their proper relation, and it points out basic characteristics which are common 
in all systems. The concise and clear presentation of thoughts of a veteran spe- 
cialist makes this volume pleasant reading in addition to its educational value. 

3. After World War I, systems of legal rules sprang up in Germany and some 
other Continental countries which dealt with such matters as price regulations, 
moratoria and protection of debtors, compulsory labor regulations, foreign 
exchange control, international trade regulations. The law of the nineteenth 
century, by and large, had dispositive rules governing these situations (to be 
found e.g. in the commercial codes) and it was evident that “something new” 
has been brought about in law by a new approach to various economic problems. 
It so happened that the German language lent itself readily to the coinage of the 
new word “Wirtschaftsrecht,” which can not be translated so readily into Eng- 
lish, ‘‘the law relating to economic matters” being perhaps the best. Once the 
word gained currency, it was filled with different content by different authors. 
This was their privilege. The only criterion whether the use of the new word 
was justified was whether or not the boundaries established by the definition 


* The last essay was reviewed separately in this Journal, Vol. 4, (1955) 461. 
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blocked out a body of legal material which, if treated separately, could be ana- 
lyzed, discussed and taught more conveniently than otherwise. 

Erler, who is professor of international law at the University of Géttingen, 
readily concedes that the boundaries of Wirtschaftsrecht are arbitrary, but finds 
it, as Goldschmidt did, most promising and fruitful to treat it as ‘‘the law relat- 
ing to the organization of the economy,” i.e. the system of cogent rules which 
impose commands on the members of the economic system. 

The book under review deals with the international aspects of Wirtschafts- 
recht. With the world-wide economic depression which preceded the second 
World War, so many new problems— and solutions !—of international law came 
up that they deserve separate treatment. The book starts with a discussion of 
the concepts involved; after a historical review of the material, it deals with the 
postwar developments: the attempted universa! liberalization of international 
economic relationships (e.g. GATT, free convertibility of currencies), followed 
by regional solutions (e.g. OEEC, EPU, Common markets). The analytical 
treatment of the existing situation, the remarks of the author on such topics as 
the sensitivity of public opinion to infringement on sovereignty, the tendency 
of nonpolitical commercial relations to grow under certain circumstances into 
political power-relations, are provoking, and no doubt controversial. 

4. Carli’s book ‘‘Toward Multilateral Trade Agreements and Monetary 
Convertibility,”’ gains special significance by the fact that the author was one 
of the key figures who fought the battle for the stabilization of the Italian mone- 
tary system in the wake of World War II, and has been one of the architects 
of the present multilateral payment agreements. Italy’s monetary policy has 
been strongly in favor of establishing multilateral agreements in substitution 
of bilateral pacts, and Italy adhered to this principle even when—as happened 
on occasion—this involved temporarily disadvantages.® This stand took courage 
and vision, but the policy, it seems, is paying off. 

Carli’s book, published by the Italian Bankers’ Association, is a collection 
of his articles written during the critical and formative period when Italy be- 
came a member of the various multilateral payment unions. 

The book begins with a sketch of the general principles which underlie foreign 
exchange controls, and proceeds to map out the development from bilateral 
to multilateral agreements. The author deals in detail with the agreements 
which sought to uphold the position of the pound sterling as an international 
medium of payment. The establishment of the European Payment Union is 
the next major topic, with an interesting and profound analysis of its effect 
on bilateral agreements. In the beginning there was a disturbing absence of 
economic forces that were expected to maintain or restore the equilibrium of 
payments; numerous solutions were advanced, and the book takes them up one 


6 Random example—When Italy joined the Hague Club (the multilateral payments union 
with Brazil), the lire commanded a higher premium than ACL (area of limited convertibility) 
dollars prior to Italy’s accession to the Club. Cf. Doran, E. M., “Hague Club Oils the Wheels 
of Trade,” Journal of Commerce, September 29, 1956, p. 15. 
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by one. The next chapters describe the various crises and conflicts which the 
E.P.U. and some of its members had to face. 

To the non-Italian lawyer engaged in comparative studies, the two descrip- 
tive chapters on the foreign exchange controls and related legislation of Italy 
before and after World War II will be of particular interest. Without being 
clogged with minute details, ephemeral anyway due to the very nature of such 
provisions, this description gives an excellent bird’s eye view of the legal 
aspects of the problems dealt with in the rest of the book. 

5. The book of Andreae on money, and the process in which money is created, 
was written, the author tells us, for the cultured layman who wants to under- 
stand economic relationships from the point of view of money; for the student, 
who wishes to learn to think in terms of money; and also for specialists who may 
welcome, “‘perhaps as a relaxation,” the author says, a volume which tries to 
sum up for him succinctly the complex material he has been working with. 
This reviewer was unable to enjoy relaxation while perusing the book, but this 
may be a reflection on the degree of his specialization rather than on the 
presentation and style of the book to which he attributed his own difficulty in 
reading. 

The main value of a work of this kind to a lawyer is that it familiarizes him 
with the main issues confronting the economist in connection with money, so 
that the legal problems relating to money will not be scrutinized by him in a 
vacuum. Thus, the legal questions arising in the course of a run-away inflation 
will be answered more competently if the economic process that brought them 
about is considered, just as an attorney working on personal injury cases will 
benefit by a knowledge of medicine. From this special point of view, it is impor- 
tant that a general survey of the problems should present the conflicting views 
and theories. The author seems to make an effort to do just this, although his 
presentation of the arguments pro and contra is undoubtedly slanted in one 
direction or in another (e.g., against Keynes, and in favor of Spann). But if 
an author has accepted a point of view or theory, is it exceptional that he should 
not be able to voice the other side’s case with equal vigor? 

After an introduction dealing with the origin of money and its forms (from 
the primitive origins to the present day practices), the first part deals with the 
characteristics of money and its functions (money as measure, means of pay- 
ment etc.). The second part of the book is devoted to the purchasing power and 
value of money (the theories based on the cost of production, quantity theory 
of money, the theories linking values to income). The third part of the book, 
the largest part, explains the process by which money is created and monetary 
relations controlled and organized. Chapter headings of this part: Money and 
credit theories in general; The banking and currency theories in particular; 
Interest, credit market and interest rates; The credit policies of central banks; 
The formation of exchange rates; The contemporary international agreements 
(Bretton Woods, E.P.U.); and The limits of the power to create money. The 
closing part deals with such issues as the conflict between the management 
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of money by the state versus private business. An extensive appendix (about a 
third of the rest of the book) describes the role of central banks in France, 
England, the United States, and West Germany. 


JOSEPH DACH* 


* Professorial lecturer on Monetary Law, The George Washington University Law School; 
Member of the New York and the District of Columbia Bars. 


SERENI, A. P. Studi di Diritto Comparato. I. Diritto degli Stati Uniti. Milano: 

Giuffré, 1956. Pp. vii, 531. 

This is a collection of eleven essays and five book reviews, previously pub- 
lished in various Italian periodicals or, in the case of the two comprehensive 
studies of corporations and civil procedure (already reviewed in this Journal: 
see 1 Am. J. Comp. L. (1952) 455-458 and 3 id. (1954) 436-439) as separate 
monographs. While the central theme is the law of the United States, the 
contents are of outstanding comparative interest, as reflecting the unique bi- 
national experience of the author as professor of law and practicing attorney in 
both the United States and Italy. A list of the contents indicates the large 
scope of Professor Sereni’s investigations. The ‘‘General Part” includes: La 
“Common Law” negli Stati Uniti d’ America (1951, read as an introductory lec- 
ture to a course on American law held at the University of Rome) ; Codificazione 
e “Case Law’ (1956, appearing also in The Code Napoleon and the Common- 
Law World, Edited by Bernard Schwartz, New York, N. Y. U. Press, 1956). 
Dealing with civil and commercial law are the essays: ‘“L’Eguity’” negli Stati 
Uniti (1952); Esecutori testamentari e amministratori di eredita negli Stati Uniti 
(1951); Aspetti giuridico-economici del capitalismo negli Stati Uniti (1954); Le 
sociela per azioni negli Stati Uniti (1951); L’assegno luristico americano (1950). 
The third part of the volume contains the writings of the author on American 
civil procedure: Aspetti del processo civile negli Stati Uniti (1954); La funzione 
rispettiva del giudice e delle parti nell’allegazione dei fatti and L’importanza del 
processo verbale dell’ udienza giudiziaria (both read as reports to the IV Inter- 
national Congress of Comparative Law held in Paris in 1954); Revisione de 
sentenza di parte del giudice che ’'ha pronunciata. ‘New Trial” e *‘Rehearing”’ 
(1955). 

The basic methodological problem with which a comparative lawyer is con- 
fronted in examining a foreign legal system as a whole or in part, is to define 
the applicable conceptual categories. In the study of the common law by civil- 
ians, the contrast of concepts in the two legal systems, and the apparent lack 
of order in the common law as compared with the systematic structures of the 
civil law, accentuates this problem of characterization of which Professor 
Sereni is quite aware. In these studies, which are essentially addressed to civil- 
ians, there is no attempt to force the common law into the schemes of the civil 
law. One of the most important of his objectives has been ‘‘to emphasize the 
asystematicity which is characteristic of the law of the United States” (p. iii). 
This approach seems to be sound, though, it might be added, the question is 
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not that of opposing a system to a nonsystem, but rather that of comparing 
two different growths, with elements that cannot be mechanically transposed 
from one to the other. What is important is to discover the spirit of the com- 
mon law. Study of its fundamental principles, originating in the historical and 
economical development of the Anglo-American world, will show the inappro- 
priateness of the civil-law classifications to the common law. These basic arteries 
of legal thinking, some of which Professor Sereni enumerates, expand into all 
branches of the legal system. There are, for example, the principle according to 
which everybody is entitled to have his statements accepted, until proof to the 
contrary is introduced, and the corresponding duty to tell the truth and not to 
conceal any relevant and pertinent facts. This principle has its widest applica- 
tion, as is to be expected, in the field of procedure, but it also produces impor- 
tant consequences in other domains, such as commercial law and taxation. 
Another fundamental principle, as stated by the author, is the duty of a 
fiduciary to act in good faith and for the protection of the interests of the party 
on whose account he acts, the penalty for the violation of this duty being 
liability for any damage caused and loss of any benefit arising out of the acts 
he has committed. The most important application of this principle is perhaps 
in the field of corporate administration. 

Codification and case law are different legal techniques through which the 
various legal systems attempt to reach the objectives, on the one hand, of 
certainty of legal rules and predictability of the results of a controversy and of 
flexibility of the system, on the other (p. 55). According to the author, common 
law and civil law differ in the relative importance and influence of the various 
factors which tend to assure certainty and predictability rather than in the 
actual degree to which these ends are attained. In the civil law, it is easier to 
find the applicable rule; legal assistance is much less expensive; and substantial 
justice in this sense can be more readily obtained. On the other hand, the do- 
main of fact questions is larger in the civil law than in the common law, and the 
discretion of the judge is therefore broader. From this viewpoint, there is a 
wider zone of uncertainty in the civil law (pp. 61-62). Though there has been a 
certain rapprochement of the two groups of legal systems in practical results, it 
would be a dangerous error to minimize their differences with respect to the 
relative value and functions of codification and case law (p. 64). 

Adherence to the concrete problems of legal life, rigorous information, clear- 
ness of analysis and exposition are the distinguishing traits of Professor Sereni’s 
contributions to comparative law. 

GIUSEPPE BISCONTI* 


* Member of the Rome Bar. 
Copyright Laws and Treaties of the World. Compiled by the United Nations 


Educational, Scientific and Cultural Organization (Unesco) with the co- 
operation of the Copyright Office of the United States of America and the 





ng 
ed 


or- 
on. 
fa 
rty 
ing 
cts 


aps 


the 
of 
1 of 
non 
ous 
the 
r to 
tial 
do- 
the 
is a 
an a 
s, it 
the 


ear- 
ani’s 


ions 
 CO- 
| the 





BOOK REVIEWS 129 


Industrial Property Department of the Board of Trade of the United King- 
dom of Great Britain and Northern Ireland. Paris: Unesco, 1956, and Wash- 
ington, D. C.: Bureau of National Affairs, Inc., 1956. (One volume in loose- 
leaf form.) 

This English version of a collection of copyright laws and treaties in all 
countries of the world, entitled ‘‘Copyright Laws and Treaties of the World,” 
is the outcome of over three-years work carried out by the Unesco Secretariat 
in co-operation with the Copyright Office of the United States of America and 
the Board of Trade of the United Kingdom. 

The preparation of such a collection became necessary as a result of the 
adoption on September 6, 1952, and then the entry into force on September 
16, 1955, of the Universal Copyright Convention prepared under Unesco’s 
auspices. By this Convention, each participant State undertakes to accord to 
the literary and artistic works originating in other Contracting States the same 
protection as it accords to the works of its own nationals, so-called ‘‘national 
treatment” (Article II). In order to determine the extent of this protection, 
therefore, it is highly desirable that information should be made readily availa- 
ble as to the precise provisions of the national laws of countries that are or may 
become parties to the Convention. Hence, the need for this reference work, 
which is the more useful as the principle of national treatment proclaimed in 
the Universal Convention also appears in other multilateral conventions 
(e.g., the Berne Convention, revised in Brussels, 1948, and the Washington 
Convention, 1946) and in bilateral treaties on copyright. 

The cempilation contains, in some 1,800 pages, the laws, decrees, and regu- 
lations in force in eighty-five States and also the textsof multilateral conventions 
and bilateral treaties. The ‘‘Preface’’ describes the manner in which the texts 
were selected and the manuscript of the compilation established. The **Explana- 
tory Notes” give precise indications on the arrangement of the material and 
the use of the book. 

Some details concerning the preparation of the compilation may illustrate 
the many and often delicate problems which had to be solved by the editors: 
Dr. Arpad L. Bogsch, formerly of the Copyright Division of Unesco and now of 
the Copyright Office, Washington; Mr. H. W. Clarke, of the Industrial Property 
Department, London; Mr. Abe A. Goldman of the Copyright Office, Washing- 
ton; and Mr. Juan O. Diaz Lewis and Dr. Thomas Ilosvay of the Copyright 
Section of Unesco. 

First of all, it was necessary to obtain a complete collection of the official 
texts of the copyright laws of all countries of the world in their original lan- 
guages. Therefore, the Unesco Secretariat drew up a list of the laws which it 
intended to collect; it then submitted the list to the governments concerned 
for approval. When such approval had been secured, the translation of the texts 
selected often raised serious difficulties—-for example, the difficulty of adapting 
to English concepts peculiar to legal systems different from the so-called 
“Anglo-American” system. As the proposed compilation was intended mainly 
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for practical purposes, the most important point was to render the exact sense 
of the original texts, so far as possible, in English legal terminology. The transla- 
tion therefore had to be entrusted, not to professional translators, but to copy- 
right specialists having adequate knowledge of the various legal systems. Fur- 
ther, in order to ensure uniformity of style and terminology, it was necessary 
to employ only a small number of experts whose work could be revised by the 
above-mentioned board of editors. 

At the final stage of the work, editor’s notes were prepared indicating the 
official sources, dates of publication, and of entry into force of the texts in- 
cluded in the compilation. Summaries were also established describing each 
country’s position with regard to existing multilateral conventions on copy- 
right. 

The selection of texts to be included in the compilation was completed on 
January 1, 1956. However, in order that the work may be of permanent use, 
it is intended to bring it up to date periodically. For this reason, it has been 
prepared in loose-leaf form; each year a supplement will be issued, containing 
new texts and drawing attention to texts which have lapsed. 

The compilation constitutes an interesting attempt to establish a collection 
of national! laws with the relevant multilateral conventions and bilateral treaties 
in a field where international relations, due to the free flow of ideas and the new 
media of communication, have been in constant progress during the last few 
decades. Since possible conflicts of interests are to be solved by referring back 
to the principle of national treatment, the compilation will be particularly 
appreciated by interested persons and organizations, e.g., writers and artists, 
publishers and film producers, their trade unions and professional associations, 
and their legal advisers. Moreover, the nature of copyright and, in general, 
of intellectual property rights, which cannot be confined to narrow national 
borders, involve in a certain measure mutual! harmonization of national con- 
cepts. 

Every State will find it easier to introduce copyright reforms if it can first 
study, with the help of the compilation, recent developments in the field of 
copyright in other countries. The way in which the texts have been selected, 
translated, and edited will render the compilation a most useful research refer- 
ence for lawyers specializing in the study of comparative copyright law. 

THOMAS ILOSVAY* 


* Program Specialist, Copyright Section, uNEsco Secretariat, Paris. 


Honic, J. P. The Legal Status of Aircraft. The Hague: Martinus Nijhoff, 1956. 

Pp. 214. 

There are a number of legal problems connected with the aircraft itself, as 
distinguished from the problems of air law in general, which it has become 
common for air lawyers to treat under the term “legal status of aircraft’’—as 
at the 31st and 33rd Conferences of the International Law Association (Buenos 
Aires, 1922, and Stockholm, 1924, respectively). After World War II, these 
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problems were discussed again at the 44th ILA Conference (Copenhagen 1950), 
at which a most extensive report by Mr. Cooper was submitted. In the same 
year, the Legal Committee of the International Civil Aviation Organization 
(ICAO) decided to place the problem on its work program. Mr. Loaeza (Mexico) 
was appointed as a rapporteur. He presented a first progress report at the 7th 
Session and a further report at the 8th Session of the Committee (Mexico City 
and Madrid, 1951). Later on, it was determined—and this was a real progress— 
that the most useful approach would be to consider first the most frequent 
occurrences on aircraft which would present questions concerning the legal 
status of aircraft and to give preliminary consideration to the problem of what 
law does, or should, govern such acts under various conditions (10th Session, 
Montreal, 1954). These questions concerning jurisdiction over occurrences on 
board aircraft are still under study. The all-embracing heading of “legal status 
of aircraft’”” seems to be somewhat misleading now but has thus far been re- 
tained. 

Few problems of air law have been discussed with more latent or open con- 
fusion than the problem of ‘‘legal status of aircraft.” This has been partly 
caused, as a matter of course, by the inherent complexity of the problem, but 
certainly no less by the fact that it has often been treated from a too legalistic 
point of view. Thus, it may be submitted, with due respect, that the question 
tends to be obscured rather than clarified by vesting (and veiling) the aircraft 
with the robe of ‘personality,’ whatever that means. 

To grasp the problem, on the contrary, one has to start from the technical 
fact that the aircraft is a vessel of transportation which moves in three-dimen- 
sional space and is destined to serve, above all, in international traffic. Consid- 
ering this fact from the legal point of view, it then becomes clear that the air- 
craft is: 

First, an object of legal rules: in public law, as a consequence of the risks 
which are incident to its operation and which require some amount of public 
control over its construction and operation; in private law, as destined to gov- 
ern the legal relations involved in transactions such as hire, purchase, charter, 
ownership, mortgage, and the like; 

Second, an instrument destined (a) to exercise certain functions of sovereign 
authority (military, police, etc., aircraft), (b) to exercise the privileges and 
rights on which international air traffic is based, (c) to discharge contractual 
obligations, such as those of the air carrier, and (d) to be a potential cause of 
damage; 

Third, a space in which—over the territory of a state as well as over areas 
belonging to no state—legally relevant acts (crimes, torts, transactions, etc.) 
or events (such as birth and death) may take place. 

Now, just as the legal concept of ‘‘person’’ may be regarded (according to 
Kelsen) as a personifying unitary expression for a whole bundle of rights, 
duties, etc., i.e., of complexes of rules, it is possible to employ the concept 
“legal status of aircraft” or ‘‘personality of the aircraft” as an abstract expres- 
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sion for the whole set of rules governing the above facts and relations. Use of 
this term may simplify discussion, but it has certainly no “Erkenntniswert” of 
its own! 

Mr. Honig is one of the group of young Dutchmen who are ensuring by their 
work that the fame of Dutch air lawyers, which was firmly established by the 
contributions of Mr. Goedhuis to international air law, will last. His is the first 
comprehensive and most up-to-date study covering the various aspects of the 
problem. It is divided into the following six chapters: (1) Sovereignty over the 
airspace, (2) Nationality of aircraft, (3) Rights in aircraft, (4) Civil jurisdiction 
over aircraft, (5) Criminal jurisdiction over aircraft, and (6) Consequences of 
the special legal status of aircraft. 

These problems are well presented by the author, from the historical as well 
as from the comparative point of view, and his study will certainly facilitate 
future discussion—even if one might wish that the facts forming the basis of 
each problem were more clearly and more exhaustively displayed, and that the 
author had disengaged himself more decidedly from the fetters of a somewhat 
obsolescent “‘Begriffsjurisprudenz”’ (e.g., in his “nationality” concept). 

A more significant weakness of a study published on this topic might be seen 
in its failure to show in a satisfactory manner the common (factual and logical) 
basis and the mutual relations of the individual problems. However, this is not 
only a consequence of the specific approach to the whole matter (via the danger- 
ous concepts of sovereignty and nationality), but even more an indication of the 
insignificance of the basis and the inherent looseness of the relations among its 
parts. Which would serve to show that the problem, generally speaking, is some- 
what less urgent than has often been said. This would suggest that the new 
approach decided upon by the Legal Committee of ICAO is much more appro- 
priate, and recommends that the expression “‘legal status of aircraft” be given 
a much more restricted meaning (connected to the nationality concept) or, 
better still, be dropped for good. 

WERNER GULDIMANN* 


* Member of the Ziirich Bar. 


TABBAH, B. Droit politique et Humanisme. Université Saint Joseph de Beyrouth, 
Annales de la Faculté de Droit. Paris: Librairie Générale de Droit et de 
Jurisprudence, 1955. Pp. xix, 329. 

The author, professor at the University of St. Joseph in Beyrouth, honorary 
counsellor of state of Lebanon, a president of the Beyrouth court of appeals, 
and “Lauréat de |’Institut de France,” is not only a distinguished jurist with 
many important publications to his credit, but first and foremost a humanist. 
At the same time, in considering this work, one important, quasi-biographical 
fact should be kept in mind; the author comes from the orbit of positivism in 
law and by education and inclination is a Frenchman, brought up in the realm 
of the Code Napoléon. With the rise of the Anglo-American preponderance in 
international law, as exemplified by the Nuremberg trials, like many of his 
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continental colleagues, he has become aware of the assumption of a natural law 
superimposed upon and occasionally overriding positive law. From this view- 
point, a definite problem arises, when a war criminal tells his judges, as occurred 
at Nuremberg, that the command of his superior was legal under the constitu- 
tion of the defeated state, be it even an éfat criminel, and justified the action 
charged. The problem is intensified if some of the judges belong to the positivis- 
tic school or even, following Kelsen’s basic norm, side with him in denying the 
legality of the war crime trials. But natural law dethroned the positivists, and 
Tabbah seeks a basis of reconciliation. 

The work, exhaustive and difficult, is divided into two parts—the first (freely 
translated): The philosophical, sociological, and historical foundations of 
political law; the second part is entitled: Political societies, perfect societies, 
and human personality. Part I is subdivided into two chapters, the first dealing 
with natural law in its relationship to humanism, the second with the relations 
of natural law to nonnatura! law, the paranatural law, as it were, of Marxism 
or existentialism. Part II contains five chapters, mainly dealing with Man in his 
relationship to the rights of Man, rights which at times support the individual 
against society and at other times restrict his self-expression in favor of society, 
but only so as to conserve individual rights. 

Droit politique the author terms the law issued by the legislator, municipal or 
international. Only a simile explains Droit naturel. Its relation to Droit concret 
et individué, the law outside the natural law, is that of essence to existence. 
This leads to the realm of existentialism; as the author states (p. 311): 

“Or, dans notre domaine, le droit naturel est le droit essentiel, et le droit 
sociologique et historique, /e droit existentiel, qui ne saurait, quoiqu’il en ait, se 
séparer tout a fait du premier.” 

In actuality, the work conflicts with this philosophy, if the products of 
Sartre’s cerebral metabolism may be so denominated, these being as antihuman- 
istic as could be conceived. Nevertheless, Tabbah sees in the Sartrian deifica- 
tion of the human being a contribution to humanism, a recognition of man asa 
superior being, therefore as a lawgiver. After the Sartrian confusion, it is no 
wonder that Karl Marx seems to shine more brightly! A great scholar and an 
excellent writer, he at least used clear, well-defined terms. Tabbah points to 
the shortcoming, from the humanistic viewpoint, in Marx’ philosophy; while to 
Sartre man is lonely, egotistic, and amoral, the Marxian human is a mere pro- 
ducer. Hence the author justly accuses Marxism of depersonalizing the human 
being, regarded as only a cell of a huge organism, the state-society. 

To this reviewer, the author’s thesis that Marxism denies all values can 
scarcely be maintained. According to Marx, human labor is the source of every 
value and becomes thereby a kind of super-value. Even those who do not sym- 
pathize with Marxist socialism, should not belittle or misconceive its teachings, 
since otherwise an untrained reader will never be able to understand why many 
millions of people could voluntarily become zealous partisans of the Rhenish 
prophet. In general, the chapter on Marxism is so filled with invectives that it 
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transcends the limits of scholarly presentation of a controversial topic, even in 
pointing out quite correctly (p. 83) that property is an element of cultural be- 
havior, a product of human reason quite antithetic to the famous slogan: 
Eigentum ist Diebstahl. 

Basically a liberal, the author proclaims the unrestricted right of Man to be 
Man. Only three causes to restrict the individual are admitted: (1) in case the 
ordre public, which the author defines as the general rights of Man ina philo- 
sophical sense, is imperilled: (2) in case of justified social and national defense 
against an unjustified act of aggression, with the consequence that any order to 
commit war crimes must be rejected; (3) when the general welfare demands 
restriction of rights, as in case of feudal privileges. In sum, the rights of the 
individual may be restricted only in order to save the basic rights of all indi- 
viduals, and especially their natural rights to individualism. Restriction, how- 
ever, is essentially Marxian; consequently, the admissible limitation of human 
rights must be defined. Here natural law of which all are intrinsically conscious 
will lead the way, since natural law looks to Man, and not like Marxian law to 
society or the state. 

The key to such interdependence of laws is to be found in their harmony 
which is the ideal of humanism. This rejects the notion held by certain lawyers, 
including Kelsen, that law as such is just a technique. In sum, internal and 
external harmony must integrate right with law, preparing a higher harmony of 
competence—the legally realizable federation of mankind. 

ROBERT RIE* 


* University of Alaska. 


SMEND, R. Staatsrechiliche Abhandlungen und andere Aufsdtze. Berlin: Duncker 

& Humblot, 1955. Pp. 470. 

This is a Festschrift celebrating Professor Smend’s fiftieth doctorate an- 
niversary (1954). It consists, however, not as usual of a number of essays 
contributed by various authors, but rather of a collection of eighteen of Smend’s 
own writings. The author has been as prolific as any German professor, and the 
bibliography in the present volume lists 42 publications. The present collection 
no doubt contains the best. All of the articles are devoted to either modern or 
historic public law. 

Of the latter group, two essays stand out. The very first, written in 1910, 
deals with the history of the formula, “Kaiser und Reich,” well known to any 
German, during the last three centuries of the slowly and painfully dying Holy 
Roman Empire. The author makes it clear that the formula was originally 
nothing but an ornamental, so to say, tautology, which only in later years came 
to be conceived as signifying a dualism between the estates of the realm 
(‘‘Reich’’) and the emperor himself, whose position was eventually reduced to a 
shadow. 

The other outstanding paper is a speech given at Smend’s University oi 
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Gottingen in 1950, devoted to the “Seven of Géttingen,” the famous Géttinger 
Sieben, professors who in 1837 were banned from that university and, as matter 
of fact, from the territory of the Kingdom of Hanover. Jacob Grimm, who with 
his brother Wilhelm (who was not involved) was the greatest Germanist and 
one of the greatest legal historians of all times, was among them. The king had 
suspended the Hanoverian constitution and replaced it by autocracy—a 
procedure not exactly uncommon in 19th century Europe—and the Seven had 
composed and signed a most respectfully worded protest, for which they were 
dismissed. A storm of opposition swept through all of Germany, the Seven 
found other and better positions, and Gottingen received a moral blow from 
which it but slowly recovered. It was the last interference with German aca- 
demic freedom until Hitler destroyed it. Americans who are aware of the debt 
we owe to the German concept of academic freedom! should read the story 
with great care. It may cause some nostalgia.? It is noteworthy, incidentally, 
that the essay was published in 1937, which explains the fact that the author 
had to refrain from drawing obvious analogies to contemporary conditions. 

Of the articles devoted to modern problems of law and political theory, the 
author’s “Constitution and Constitutional Law” (1928), covering 155 pages, 
may be mentioned despite the fact that it appears a bit dusty here and there, 
even though the author frequently discusses and mostly approves Kelsen’s 
ideas. Of great interest for research scholars is the essay on “State and Church 
Under the Bonn Constitution” (1951), which affords a lucid treatment of a 
complex subject. 

REGINALD PARKER* 


1See Walter P. Metzger, “The German Contribution to the American Theory of Academic 
Freedom,” 41 A.A.U.P. Bull. (1955) 214. 

2As many an issue of the above-cited Bulletin shows, professors are being “fired” for issues 
(qua infractions of academic “discipline,” often the very antithesis of academic freedom) less 
important after all than the king’s coup d’état must have been! 

* Professor of Law, Willamette University. 


GOLDSCHMIDT, R.: La Reforma Parcial del Cédigo de Comercio de 1955. Caracas: 
Editorial Sucre, 1957. Pp. 367. (Ministerio de Justicia Coleccién Juridica 
Venezolana). 

Acosta, J. C. El Proyectista y el Legislador en la Reforma del Cédigo de Comercio 
en el aio de 1955. Caracas: Imprenta Nacional, 1956. Pp. 190. 

This Journal (vol. 5, Spring 1956, pp. 275-6) noted briefly the recent im- 
portant practical amendments to the Venezuelan Commercial Code. Dr. 
Goldschmidt’s book is a useful commentary, article by article, on these reforms 
in the light of comparative law, followed by an essay on Foreign Corporations 
in Venezuela. The second part reprints the preliminary drafts of the new 
legislation and the third part reproduces the foreign laws which served as 
precedents or inspiration, viz., of Argentina, Spain, and (in translation) France, 
Germany, and Italy. 
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Dr. Acosta’s book gives the legislative history of the amendments, principally 
an abstract of the debates in Congress, of which he is a member, together with 
notes by the author, and includes an index (always welcome but rare in Latin- 
American books). The most controverted points in the debates were the penal 
provisions as to worthless checks and the recognition of the validity of a ‘‘one 
man” corporation or limited liability firm. 

Both books will be found useful for the interpretation of the new legislation. 

PHANOR J. EDER* 


* Member of the Board of Editors. 


NELSON, L. System of Ethics. New Haven: Yale University Press, 1956. Pp. 

xxili, 285. 

This is a translation of the first part of a posthumous volume of the author 
who died in 1927 at the age of forty-five. The first German edition appeared in 
1932, after three versions of the manuscript received final editing at the hands 
of Grete Hermann and Minna Specht. They tell us in the Foreword to the 
second German edition (1949), printed in the present volume, that they had to 
select the best from all the available protocols (xx). The English translation is 
by Norbert Guterman, but L. H. Grunebaum, editor of the volume and director 
of the Leonard Nelson Foundation, established by friends and students of the 
author, which financed the book, is responsible for the final text and footnotes. 
Speaking of the hardships of translation, he warns us that “what is simple and 
lucid in German is not necessarily so in English” (xxiii). Indeed, the distinc- 
tion between ‘“‘moral and lawful imputation” (68), for instance, will hardly be 
intelligible without remembering that previously ‘‘rechtlich” had been trans- 
lated both as “rightful” and/or as “lawful” (52). Of course, the distinction 
refers to the Kantian difference between morality and legality. Even so, how- 
ever, moral law is said to be a “‘law of right” (98), which does not make the 
distinction easier. To cite another example: ‘Das Gesetz der gerechten Abwa- 
gung’’ is translated in the text by Principle of Equity. To this a footnote adds 
that literally it means ‘““The Law of Fair Adjustment (Just Adjudication)”’ 
(120). What the author wants to say is that the interests should be justly 
weighed. Since this principle together with that of just retribution constitute 
“the entire content . . . of the moral law” (125), its correct understanding seems 
to be vital. 

Julius Kraft in his admirable Introduction to this volume tries to bring out 
clearly why Nelson is so significant today. Though admitting that Nelson pro- 
ceeds more geometrico like Spinoza, he claims that Nelson picks no arbitrary 
point of departure (xiv). I am not so sure of this. His basic assumption that 
“our action is free from moral restriction when it affects only our own interests” 
(97), for instance, is as characteristic as it is debatable. Kraft believes also that 
Nelson ‘“‘finds himself in agreement with ethical common sense” (xiv), while 
Paton, in his Foreword to this volume, remarks that “some of his judgments 
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are highly unconventional—for example, about suicide and about our duties to 
animals—and he may at times be more stimulating than convincing.” (xi). 
The uncontestable merit of Nelson is that—again in the words of Paton—‘his 
appeal is always to reason and never to authority or to mystical emotion” 
(xi). The two most characteristic innovations introduced by Nelson are the 
central idea of unconditional task as bifurcated into categorical imperatives 
and categorical optatives, or duties and ideals, on the one hand and, on the 
other, the methodical device of ‘‘formulas of subsumption,” taken over from 
Fries, by which demands of practical reason are linked with the laws of nature. 
Neither the bifurcation nor the methodical device is, however, an unmixed 
blessing. If ‘“‘the material content of duty cannot be deduced a priori from the 
moral law” and ‘‘can be only empirically discovered from case to case” (92), 
then it must be said that it is one thing to set out more geometrico to establish 
a deductive system of ethics, and quite another to hand over the hard core of 
the matter to a frankly inductive empiricism. 

By the subsumption formula, Nelson relaxes Kant’s formalism and rigorism: 
now everything depends on the circumstances of the particular case and the 
insight of the subject who may or may not be free from ‘practical error,” may 
have or have not a sufficiently strong, spontaneous and pure character, and may 
or may not succeed in making his ‘‘true” interest his ‘‘actual’’ interest. What 
remains is that he has to strive toward “rational self-determination,” which 
is already implied in Kant’s autonomy: the idea that the person must /egislate 
for himself in an attempt to fulfil the moral law. Bifurcation of duty and ideal, 
on the other hand, leads to the surprising result, that what is an ideal may turn 
into a duty: “‘as a man’s insight deepens, his duties necessarily increase” (256). 
The secret of Nelson’s treatment seems to be that the elimination of practical 
error operates like an elevator raising ideals to duties—and perhaps conversely 
diminishing duties to ideals where insight is underdeveloped—and changes in 
the process positive values (considered objectively as aesthetical and subjec- 
tively as ethical) into negative ones (absence of breach of duty) and vice versa. 
This certainly supposes turning what is good because valuable into what is 
valuable because good. I wonder whether this is feasible, but there is a saving 
grace in Nelson’s endeavor to relax the rigid distinction between duty and 
virtue. His plea for a “party of right’? which would fight for the ideal that 
“government should be in the hands of the adequately cultured” (250) would 
have been abhorred by Frederic the Great who said that if he wanted a province 
to be punished, he would let it to be governed by philosophers. Nelson’s recipe 
“Duress ... is justifiable only for beings incapable of education and hence of 
reason ...or for beings... maliciously opposed to the public interest not- 
withstanding the enlightenment they have received” (251)—on the other 
hand—would delight the present Soviet rulers who apply it in their own fashion. 
The highbrow monopoly of government is no doubt unsound as is in general the 
very reserved attitude of Nelson towards tolerance. 
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But it is always worth the while to have a good dispute with Nelson. His 
thinking is on a high level and his arguments are challenging. I have ventured to 
voice some opposition to his views only because those who recommend this 
volume and wrote the foreword and introduction, understandably have spoken 
of him in a genus laudativum which goes a bit beyond measure. And Nelson 
truly needs no hollow compliments. 

BARNA HORVATH 
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Annuaire de Législation Etrangére. Nou- 
velle Série, Tome IV—1956. Centre 
Francais de Droit Comparé. Paris: 
Editions du Centre Nationale de la 
Recherche Scientifique, 1956. Pp. xii, 
274. 

The Yearbook on Foreign Law 
launched by the Société de Législation 
Comparée in 1872, has been one of the 
most valuable tools for work in com- 
parative law. With the volume under 
review, brought out by the French 
Center of Comparative Law, the Year- 
book is on its feet again, having over- 
come the difficulties and delays occa- 
sioned by the last war. The volume 
for 1955 was out of press before the 
end of 1956—an achievement of which 
the editors can be proud and for which 
tribute is due to the more than fifty 
national contributors. The develop- 
ment of the law in twenty nations is 
covered. The notes on American law 
are written by Professors Bernard 
Schwartz (Public Law), Robert B. 
McKay (Private Law), and Paul W. 
Tappan (Penal Law) and are based on 
the Annual Survey of American Law, 
produced by the Law Faculty of New 
York University. The volume has no 
chapter on France. The preface prom- 
ises such chapter for the coming issues. 
Contrary to the prewar practice, the 
1955 volume is without an analytical 
table of contents. The usefulness of the 
work is substantially diminished by the 
lack of such a table. May we hope that 
this defect will be removed in the 
future? 

K. H. N. 


RiccA-BARBERIS, M. Diritto romano e 
tradizione nella legislazione civile. To- 
rino: Giappichelli, 1956. Pp. 51. 

The author’s studies in Germany, 
shortly after the enactment of the 
Civil Code, gave him an opportunity 
to observe the contrast between the 
Roman and the German traditions in 
connection with particular institu- 
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tions as defined in the German Code. 
This contrast has persisted, as shown 
by the author in the treatment by the 
Italian Civil Code of the caparra 
(arrha), of the institution of absence, 
of successions mortts causa, and in the 
concepts of “things,” ‘possessions,’ 
“‘ownership.”’ Thus, a succession mortis 
causa, an inheritance, no longer passes 
ipso jure through saisine, but only 
through acceptance. The concept of 
“things” is not limited to objects per- 
ceivable by the senses, and possession 
no more appears to be only a physical 
power. Of the utmost interest is the 
development of the concept of owner- 
ship; while early Roman law conceived 
it in a manner excluding its stratifica- 
tion, German law admitted horizontal 
division of property and rendered the 
concept of a right of superficies 
superfluous. A consequence of the con- 
fluence of the two traditions is that 
the principle of accession loses sub- 
stance and becomes a simple presump- 
tion. Here Rome in the last stage 
confuted Savigny who had remained 
faithful to the classical conception on 
this point. 

The author recalls the doctrine of 
O. Gierke as alone able to justify the 
division of buildings by floors; this 
institution, originating especially in 
Genoa, is now sought to be regulated in 
Switzerland also. He takes occasion to 
contrast Savigny with Ihering, who has 
the representatives of the historical 
school discourse in a heaven, humour- 
ously defined as “the paradise of con- 
cepts.’”” Once a fanatical sponsor of 
pure research, Ihering recognizes the 
importance of taking reality into ac- 
count in order to avoid the construc- 
tion of unsound theories. 

Wrongly did Victor Hugo ridicule 
Emmanuel Kant, whom he did not 
understand. But the derision of the 
French poet seems no longer unjusti- 
fied, when the attempt is made to base 
law upon concepts built in the air. 
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Beyond certain limits, abstractions are 
dangerous, since tradition tends to 
correct itself, but it cannot be sup- 
planted. Laws must always take ac- 
count of reality. 

The author acknowledges the in- 
fluence of philosophers on the Prussian 
Landrecht and on the Austrian Civil 
Code; however, he maintains that the 
nature of things must be given priority 
over theories. He concludes that the 
legislator will not err if he follows the 
great stream of tradition, sometimes 
impetuous, sometimes slow, but always 
limpid when properly controlled and 
filtered. 


FiscHER, G. L’Energie Atomique et les 
Etats-Unis. Bibliothéque de Droit 
International. Vol. 1. Paris: Librairie 
Générale de Droit et de Jurisprudence, 
1957. Pp. 408. 

The United States is the foremost 
power in development and use of nu- 
clear energy in the world today. Fur- 
ther strengthened by its over-all 
economic superiority, atomic energy 
has become a political factor of United 
States foreign policy. Consequently, 
the American legislation on nuclear 
energy is of greater than purely na- 
tional significance, the more so since 
the scope, use, and effects of atomic 
energy extend far beyond the bound- 
aries of any individual state. 

This forms the basis of Mr. Fischer’s 
analysis in the book published as the 
first volume in the new series on Inter- 
national Law edited under the patron- 
age of the Institut des Hautes Etudes 
Internationales of the University of 
Paris. 

The author starts with a short 
institutional review of the purposes 
and functions of independent com- 
missions in American administration. 
Thereafter, the inquiry is centered 
around the Atomic Energy Com- 
mission as the pivotal organ of nuclear 
energy legislation. The relations of the 
Commission to the Executive, to 
Congress, and to the private sector of 
the economy are analyzed, special 
attention being given to the questions 
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of labor, information, and patents in 
the field of nucleonics. 

The termination of the monopoly of 
the United States in nuclear energy, 
observes Mr. Fischer, is the great 
divide in American atomic legislation. 
Between the Atomic Energy Act of 
1946 and the new version of 1954, a 
substantial reversal of original con- 
cepts took place. The Act of 1946 
introduced what might be called, as 
the author remarks, a real “socialist 
island” in the American free market 
economy. It was chiefly concerned with 
military uses of atomic energy and 
maintenance of the exclusive position of 
the United States in this field. The Act 
of 1954, though still stressing the tre- 
mendous importance of nuclear energy 
for the defence of the United States, 
turns attention to civil uses as much on 
the internal as on the international 
level. 

It is chiefly by means of bilateral 
agreements concerning co-operation in 
the field of atomic energy that these 
laws acquire significance in interna- 
tional public law. Detailed attention is 
given to such agreements, and their 
legal consequences are examined with 
reference to cases where they have not 
been enacted into laws by national 
legislation. As Mr. Fischer points out. 
citing the case of France, such accords 
may have no more validity than a 
“‘gentlemen’s agreement.” 

The most controversial and challeng- 
ingly written chapter is that on nuclear 
tests and their legality with regard, re- 
spectively, to principles of interna- 
tional law and conditions of the United 
Nations tutelage. The American politi- 
cal and legal arguments in defence of 
the tests are submitted to careful 
scrutiny resulting in their rejection. 
Mr. Fischer believes that the nuclear 
tests in the Pacific are not compatible 
with either of these criteria. Yet in 
justice to the author, it should be re- 
marked that besides sustaining his own 
attitude with quotations favorable to 
his opinions, he also gives ample space 
to the opponents. Thus, even if the 
reader may not always find himself in 
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agreement with Mr. Fischer’s conclu- 
sions, the thoroughness with which he 
supports his arguments must be 
acknowledged and appreciated. 

Two chapters on the International 
Atomic Energy Agency, with the full 
text of its statutes, completes this 
richly documented book, which shows 
that the great jurisprudential ques- 
tions in atomic energy are nothing else 
than facets of a general problem how to 
master this new source of immense 
energy for the sake of peace and the 
benefit of humanity. 

J. G. POLACH 


MENDIETA Y NUNEZ, L. Historia de la 
Facultad de Derecho. México: Uni- 
versidad Nacional Auténoma de 
México, 1956. Pp. 366. 

A History of the School of Law, Columbia 
University. By the Staff of the Founda- 
tion for Research in Legal History 
under the Direction of Julius Goebel, 
Jr. New York: Columbia University 
Press, 1955. Pp. 524. 

The New York University Self-Study. 
Final Report. New York: New York 
University Press, 1956. Pp. xvi, 419, 
and index 16 pp. 

The above works, devoted to the 
history and development of legal 
education in three great universities 
merit notice as of interest in a compara- 
tive view of this seminal aspect of 
legal culture. 

The first is in the series of publica- 
tions celebrating the quadricentennial 
in 1953 of the most venerable law 
school in the Americas; it is apparently 
the first history of the Faculty of Law 
of the University of Mexico. After a 
brief account of the precolonial era, 
the author, a distinguished member of 
the Faculty, devotes the second part to 
a survey of the administration of 
justice in colonial times, in which the 
establishment of the University, in- 
cluding the Faculties of Caénones and 
of Leyes, is recounted and the system 
of legal instruction, centered in the 
spiritual and mundane laws of Rome, 
is portrayed in vivid detail. The third 
part, tracing the vicissitudes of the 


University in the early years of 
Independence, reviews the establish- 
ment of the Escuela Nacional de 
Jurisprudencia in 1868 and its progress 
to 1910. The present era (1910-1935), 
marked by strikes of the student body 
in 1912, 1929, 1933, and 1934 to win 
freedom from political control, is 
covered in dramatic detail in the 
fourth part; the secession of the 
students in 1912 led to the establish- 
ment of the Escuela Libre de Derecho 
and the temporary eclipse of the 
National School of Jurisprudence, 
while as a result of the strike in 1934 
autonomy of the University was 
vindicated in the following year. The 
fifth and final part traces the evolution 
of the Faculty under the successive 
directors (1867-1954) and describes the 
present student body, the introduction 
of the doctorate in law in 1949, and 
the existing system of legal education. 
The work is enhanced in value by the 
reproduction of numerous relevant 
documents and enlivened by various 
illustrations. 

The History of the School of Law, 
Columbia University, prepared under 
the direction of Professor Goebel but 
for the most part, as he states in the 
preface, written by Mr. Samuel F. 
Howard of the New York Bar, is one 
of the publications celebrating the 
bicentennial of the University in 1954; 
it also is the first history of this School 
of Law, which has exercised a signif- 
icant influence on the evolution of legal 
education in the United States. The 
story is divided into four periods: the 
first, “The Years of Experiment,” from 
James Kent’s appointment as the first 
professor of law at Columbia College in 
1793 to that of Theodore W. Dwight 
as professor of law and the foundation 
of the “School of Jurisprudence’’ in 
1858. The second period is the “‘age’”’ 
of Dwight, of his successful effort to 
ensure a place for law school training 
in preparation for the bar, of his rela- 
tions with John W. Burgess, appointed 
in 1876 to give instruction in the Law 
School in ‘Political Science, Inter- 
national, Constitutional, and Ad- 
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miralty Law,” resulting in the separate 
establishment of the School of Political 
Science as a nonprofessional graduate 
school in 1878 to accommodate public 
law studies. The third period (1891- 
1910) under Keener and Kirchwey 
witnessed the successful introduction 
of the case method, despite the “‘seces- 
sion” of Dwight’s disciples to found 
the New York Law School in 1891. 
Parts IV and V cover the period of the 
“Modern Law School’: its develop- 
ment under Stone and Jervey (1910- 
1928), notable for the distinguished 
figures that the former brought to the 
Faculty and the intensive study of 
legal education undertaken during the 
tenure of the latter, terminating in 
what is described as a second “major 
secession” from the Faculty; and the 
more recent progress under Dean 
Smith during a relatively quiescent 
quarter of a century (1928-1952). 

The book is exquisitely printed, as 
befits the meticulous care with which 
it was prepared. In view of the stra- 
tegic location of Columbia University 
in the City and the Port of New York 
and the advanced development since 
1878 of the Graduate School of 
Political Science and related schools of 
international studies, including the 
Parker School of Foreign and Com- 
parative Law, the history of the School 
of Law is an illuminating segment of 
the progress of legal education in the 
United States—particularly so, those 
episodes in its growth from the “‘seces- 
sion of public law” in 1878 to the “‘re- 
volt against contemporary legal ed- 
ucation” in 1928, in which more 
progressive ideas challenged the taught 
professional tradition successfully im- 
planted by Dwight. In view of the 
authority that printed word in this 
work will command and the circum- 
stance that the reviewer participated 
in the so-called “revolt” of 1928, it is 
just to observe that, while the authors 
obviously strove for objectivity in the 
account of the “revolt” on pages 297- 
305, it is not without traces of the 
“fntense professionalism” that Burgess 
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once charged to Dwight; indeed, and 
doubtless as a result, the issue that was 
at stake is substantially misconceived. 
The issue was not, as defined on page 
302, professional training vs. research, 
but how the professional training itself 
should be conducted in a university: 
viz., whether as a traditional discipline 
or in the mood of constructive inquiry 
regarding law as a function of human 
affairs. History is prologue, wherefore 
it deserves to be added that the “re- 
volt” did not solve the issue, which, 
even more acutely than in 1928, today 
challenges the destiny of the centers of 
education in the principal metropolis 
of the New World—and elsewhere. 
The New York University Self- 
Study is the final report on a “self-” ap- 
praisal of the role and objectives of the 
University, projected in 1952 by the 
then Chancellor Heald and organized 
by Associate Dean de Capriles, in 
order to formulate a program for the 
University as a whole. The sections 
dealing with law deserve notice in the 
present connection both on account of 
the recent progress under Deans Frank 
A. Sommers, Arthur T. Vanderbilt, 
and Russell D. Niles, of the School of 
Law, founded in 1835, and also in view 
of the successful development of 
international legal studies at this 
institution, notably the course in 
Anglo-American law organized in the 
Inter-American Institute in 1947. The 
description of the development of the 
program of legal education in its 
various aspects—the student body, the 
undergraduate and advanced programs 
of legal study, the faculty, and the 
relations of the Law Center to the 
University, the profession, and the 
public—gives an excellent picture of 
the past, present, and prospects of a 
great metropolitan law school. What is 
of special interest in the report in the 
present connection is, first, the con- 
ception of the Law School as a Law 
Center, which in addition to other 
activities should perform what Chief 
Justice Vanderbilt has described as 
“the job of a Ministry of Justice,” i.e., 
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practical legal research, and, second, 
the recognition of the need for com- 
parative legal training, as well as the 
integration of law with related disci- 
plines—at least for the faculty. In 
short, the Final Report offers a blue- 
print to inspire the development of 
American legal education. H. E. Y. 


NEUMANN, R. G. European and Compara- 
tive Government. New York: McGraw 
Hill Book Co., Inc., 1955. Pp. xiii, 818. 

Four parts of this book deal with 
the governments of Great Britain, 
France, Germany, and the Soviet 
Union, while the fifth attempts a 
comparative analysis of governments 
as well as political concepts and 
institutions, not confined to these 
nations. The appendices contain copies 
of the 1946 French Constitution, the 
1949 Basic Law of the Federal Re- 
public of Germany (Bonn), and the 
Constitution of the U. S. S. R., as 
amended, 1936. A_ selected bibliog- 
raphy is also included. 

In all cases, historical antecedents 
have been traced to give perspective. 
In the section on Great Britain, the 
Crown, Parliament, the Common- 
wealth, and the party and political 
structure are described. The secret of 
British democracy is attributed to a 
diversity of factors—tradition, reason- 
ableness, party duality, and conven- 
tion; the contemporary Conservative- 
Labor party dichotomy affords an 
opportunity for increased insight. 

French constitutional and political 
development is traced in brief accounts 
of the ancien régime, the Declaration of 
the Rights of Man, the Revolution, the 
first Constitutions, Napoleon, the re- 
stored Bourbons, and the subsequent 
Republics. Against the background of 
disaster that France suffered during 
the second World War is laid a de- 
scriptive analysis of constitutional 
government in France, embracing such 
topics as the amending process, civil 
rights, the three branches of govern- 
ment, the overseas empire, and local 
government. An excellent chapter on 


parties and politics accounts for the 
diversity of parties in France and their 
characteristics, additionally setting a 
stage from which to view the national 
heritage of political crisis. 

Government in Germany is con- 
sidered from the Holy Roman Empire 
to the Second Reich, embracing the 
period of feudalism, the rise of Prussia, 
the German Confederation, and Bis- 
marck’sascendance; through the period 
marked by an imperial constitution, 
an oligarchic regime ruled by a 
combination of the Emperor, his court, 
a civil service, and assorted sycophants, 
and a Reichstag whose role was passive 
in nature; its collapse with the first 
World War and the ensuing Weimar 
Republic and Constitution; to the 
struggle for power that culminated in 
National Socialism, war, Allied control, 
the creation of zones, and the impulse 
towards unification. A chapter on the 
Federal Republic of Germany dis- 
cusses in detail the drafting of the New 
Constitution, civil rights, federalism, 
and the branches of government, as 
well as the systems of Linder and local 
government. Chapters on German 
politics, the government of Eastern 
Germany, and of the Saar are also 
included. The first describes in some 
detail the postwar political situation 
in Germany, concluding on a note 
optimistic for democracy after a survey 
of party structure, content, and 
ideology. 

The Soviet Union also gets interest- 
ing treatment, if only because of the 
highly provocative nature of the sub- 
ject matter. The Revolution and the 
post-Revolution period come in for 
most attention, with specific reference 
to the consolidation of the Communist 
state and its theoretical foundations, the 
Communist party, Soviet federalism, 
and the Soviets, as well as law and 
justice, the position of the individual, 
and the Soviet Union and the World. 
Unlike party structures in the other 
nations discussed, the Communist 
party is a single, unified, and central- 
ized structure, a “monolith.” It is 
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concluded that the dictatorial regime 
that characterizes the U.S.S.R._ is 
quite stable, as the want of a demo- 
cratic tradition and personal freedom 
bars development of an ideological focus 
for an opposition movement. 

Part five called ‘Government in 
Comparison,’ seeks to analyze the 
factual material theretofore presented. 
One chapter compares constitutional 
democracy with dictatorship. A second 
discusses constitutions and constitu- 
tionalism. Federalism and the separa- 
tion of powers are then considered, 
followed by analyses of the executive 
and legislative arms in their various 
manifestations. The concluding chapter 
deals with political parties, the exist- 
ence of which is deemed essential to the 
reality of democratic government. A 
science of comparative government is 
thus attempted. The vast accumula- 
tion of data in this volume makes it a 
valuable source and text book. 

HILLIARD A. GARDINER 


Wituiams, G. The Proof of Guilt. A 


Study of the English Criminal Trial. 
London: Stevens and Sons Ltd., 1955. 
Pp. viii, 294. 

This is at once an extremely en- 
lightening as well as highly enjoyable 
account of British criminal trial 
practice. That the requirement of an 
oral hearing in open court, and the 
rule that an accused person cannot be 
punished for not answering questions, 
are end products of an evolutionary 
process, marked in its early stages by 
biased juries and unprotected de- 
fendants, is pointed up in the intro- 
ductory chapter dealing with the 
evolution of the English trial. The 
position of the judge is then discussed, 
his appointment and training, his 
relative inactivity in what has been 
termed an “‘accusatorial” rather than 
‘“fnquisitorial” system, and his role in 
comparison with the prevalent Con- 
tinental practice. 

The accused’s right not to be ques- 
tioned, stemming from the abuses of 
the Star Chamber, criticism of the 
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right (immunity from being questioned 
is a rule which from its nature can 
protect the guilty only), judicial com- 
ment upon the defendant’s failure to 
testify, cross examination of the de- 
fendant, the question-answer method 
of examining witnesses (in contrast 
with the Continental _ recitative 
method), and some matters of privilege 
are also discussed broadly. Evidentiary 
questions are considered in some detail 
with chapters on mistaken evidence, 
invented evidence, the burden of proof, 
and exclusionary rules. In each, cogent 
and interesting illustrations are pro- 
vided to establish the manner in which 
the rule has been applied, or its fal- 
libility, or its over-all impact upon the 
administration of justice. 

Procedural matters such as the trial 
of different charges at one time, or of 
different defendants, are considered in 
terms of economy and fairness as 
evaluative criteria. The jury comes in 
for full-dress treatment also, being 
considered on a comparative basis, as a 
check on unpopular laws, as a subject 
of judicial control, as a decision-mak- 
ing body given to irrational impulse, as 
an undesirable (jurors are chosen 
haphazardly, are unqualified and 
inexperienced, and are unable to follow 
the evidence) as well as desirable (the 
verdicts are more acceptable, ordinary 
citizens are enabled to participate in 
the administration of justice, and the 
judge is relieved of part of the re- 
sponsibility of his office) system, and as 
a body designed to determine guilt 
only and not punishment. 

On balance, the author concludes 
that the reticence of the judge during 
the adduction of evidence at a criminal 
trial is a commendable practice, as is 
the question-answer method and the 
common law practice of cross-examina- 
tion. Rules governing the weight to be 
accorded identification evidence, evi- 
dence in charges of writing anonymous 
letters, and evidence warped by sexual 
motives are subjected to criticism 
because of the injustices that have re- 
sulted from their untempered applica- 
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tion. The defendant’s freedom from 
being questioned at the trial is thought 
to be inferior to Continental practice 
where he can be asked questions with- 
out compulsion to answer, as is the 
strict body of law on hearsay in 
England to the discretionary nature of 
the French practice. The German 
Schéffen system, with professional 
judges and lay assessors is favored 
over the jury system with lay and 
stipendiary magistrates, in regard to 
fact-finding tribunals and their com- 
position. Comparison and criticism 
throughout make this a provocative 
work. 

HILLIARD A. GARDINER 


VirTuE, M. B. Family Cases in Court. 
A group of four court studies dealing 
with judicial administration, prepared 
for the Interprofessional Commission 
on Marriage and Divorce Laws. Dur- 
ham, N. C.: Duke University Press, 
1956. Pp. 290. 

This book explains how various 
types of courts actually handle divorce 
cases. It is a close analysis of the struc- 
ture, jurisdiction, and legal doctrines 
of divorce courts in San Francisco, 
Chicago, and Indianapolis, with a de- 
scription of their administrative and 
judicial techniques. Mrs. Virtue also 
surveys several courts in Ohio (Toledo 
and Cincinnati), Wisconsin (Milwau- 
kee), and Michigan (Wayne, Washte- 
naw, and Ann Arbor) which have more 
highly developed methods for handling 
family cases. Altogether her book is an 
unbiased, factual account of the prop- 
lems—legal, judicial, human, moral, 
and sociological—that came before the 
judges with each tick of the clock of 
every court day. As a domestic rela- 
tions teacher and also a conciliator of 
divorce in a family court in Japan, one 
of the reviewer’s aims has been to 
study how various types of courts 
actually handle divorce cases in the 
United States. This book is one of the 
most suitable for the purpose. 

After surveying the treatment of 
family cases in the three metropolitan 


areas mentioned and analyzing special- 
ized family courts in Ohio, Wisconsin, 
and Michigan, a final chapter sum- 
marizes the problems and the possible 
solutions. The former, the author indi- 
cates, are the problems of fragmentary 
jurisidiction, breakdown of adversary 
process, lack of specialized facilities to 
assist the court, and reluctance of 
agencies dealing with family problems 
to assist the court. To these problems, 
several solutions are offered: (1) a 
family court, structurally separate 
from other courts, with jurisdiction at 
least over divorce and juvenile cases; 
(2) a similar family court forming a 
specialized division or divisions of the 
state court of original trial jurisdic- 
tion, such as exist in Ohio; (3) special- 
ized personnel added to the staffs of 
existing courts to provide for con- 
sistent, knowledgeable, impartial at- 
tention to the problems encountered in 
divorce litigation, but without struc- 
tural changes in the court system as 
such. 

While this book is useful in pointing 
out how the various types of courts 
actually handle the perplexing prob- 
lems associated with divorce cases, it 
has the flaw of attempting to cover too 
much ground. This detracts from its 
organization and to some extent from 
its over-all effect. Nevertheless, it is 
a useful and helpful volume for anyone 
interested in domestic relations. 

TOSHIO FUETO 


MairAnl, R. Beitrage zum Unternehmungs- 


recht. Tokio: Yuhikaku, 1956. Pp. xv, 
206. 

This volume, edited by the author to 
celebrate receiving the 1955 prize of 
the Japanese Academy for his work 
“Theorie des Rechts der allgemeinen 
Geschaftsbedingungen,” which appeared 
in 1951, elaborating his institutional 
theory of standard conditions in 
contracts, contains some twenty brief 
contributions in Japanese, English, 
French, Italian, and German, by a 
number of Japanese jurists (Iwao 
Saito, Isao Sato, Eisuke Yoshinaga, 
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Hirokichi Innami, Ryoya Kita, Shiro 
Terada, Nobuo Asakawa, Shozo Naga- 
saki, Eiichi Kimura) as well as from 
Italy, Germany and France (Lorenzo 
Mossa, Walter Rohrbeck, Hans Mdl- 
ler, Hans Gest Lobscheid, Maurice 
Fauque) on such various topics as 
“ideal” agrarian law, social insurance, 
antimonopoly legislation, corporation 
law, estoppel, the Treuhand, and 
various aspects of insurance. 

H. E. Y. 


GorPHE F. Les Décisions de Justice. 
Paris, Recueil Sirey, 1952. Pp. 191. 

The author, presiding justice of one 
of the divisions of the court of appeals 
at Poitiers, France, combines in his 
book both logical and psychological 
analysis of the nature and shaping of 
judicial decisions. After studying the 
problem in general, he devotes the 
subsequent chapters of his book to the 
development of the body of laws con- 
structed by the courts, and the phases 
that eventually make it possible to 
pronounce decision. By this he means 
that first of all it is to be clarified what 
is the problem to be solved in a 
particular case. This being done, the 
facts of the case must be fixed and 
evaluated. The final steps will be the 
finding of the legal dispositions to be 
applied and the formulation of the 
judicial decision based upon the 
opinions expressed by the judges. 

In all these phases, not only intel- 
lectual work is to be done, according to 
the author, but also intuition and the 
will to find justice by means of law are 
important factors. Of course, legal 
norms as developed in statutes and the 
precedents expressed in previous deci- 
sions of the courts are of high im- 
portance to secure the necessary stabil- 
ity of judicial work and to make it 
reasonably predictable. Yet, the dan- 
gers in following precedents too 
mechanically, and in applying statu- 
tory law in a too formal sense, are 
also emphasized. Disadvantageous ef- 
fects may result both from reaching 
decision too hastily without elaborat- 


ing on the facts adequately and without 
finding the specific legal aspects of 
the case to be solved, and from sticking 
too much to unimportant factual 
details and thus obscuring the essential 
elements of the problem. 

The character, particular aspects, 
class situation, and personal conditions 
of individual judges necessarily affect 
the shaping of the decision. However, 
professional training and experience, as 
well as superimposing generally ad- 
mitted ends and a sense of justice on 
subjective sentiments are important 
counterweights. The collegiate system 
of courts, as contrasted with decisions 
of a single judge, highly contributes to 
a judicial atmosphere in which human 
feeling and the individuality of judges 
play a desirable role without jeopardiz- 
ing the indispensably necessary ob- 
jectivity. 

Questions of fact and those of law 
mutually react on and interfere with 
each other. Rigid separation is impos- 
sible. Therefore, the author welcomes 
as a healthy renovation the French 
judicial reform introduced by the 
ordinance of April 20, 1945. According 
to this, the jury, composed of seven 
members, sits with three professional 
judges in criminal cases, and they de- 
liberate together upon the questions of 
guilt, of possible extenuating circum- 
stances, and the mode and measure of 
punishment. 

References are made several times in 
the book to the nature and develop- 
ment of foreign, especially British and 
American laws as applied by the 
courts, as well as to French, American, 
British, Italian, German, Austrian, and 
other foreign authors dealing with the 
subject matter. 

An instructive part of the book 
shows how the French courts developed 
step by step the system of so-called 
objective responsibility, i.e., liability 
for damages without proving the guilt 
of the person causing injury or ma- 
terial prejudice to others. As in other 
countries, the problem has become 
very important in France, due to the 
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development of machine industry 
and the means of transportation. 

Also, the author reviews in detail 
the shortcomings of the administration 
of justice in criminal cases and advo- 
cates more adequate consideration of 
the background and specific types of 
criminals by making use of research 
studies in criminology, psychology, and 
psychopathy. He also advises that a 
system of personality tests should be 
developed in order to ensure better 
selection of judges, and that their 
training should be extended beyond 
strictly legal matters in order to in- 
crease their efficiency. 

The late Professor H. Donnedieu de 
Vabres of the University of Paris, 
wrote a preface to the book emphasiz- 
ing the great scholarly services of the 
author, in connection with which 
the outstanding present problems of 
justice are reviewed. 

A select bibliography, a detailed 
table of contents, and an alphabetical 
index contribute to the usefulness of 
the book, which reflects the many- 
sided scientific preparation and erudi- 
tion of the author, and his enthusiasm 
for his subject matter. 

IMRE NEMETHY 


KOELLREUTTER, O. Staaislehre im Um- 
riss. GOttingen: Géttinger Verlagsan- 
stalt, 1955. Pp. 307. 

Contrary to its title, which means 
“Constitutional Theory,” the book 
presents, as the author’s preface ad- 
mits, an attempt to acquaint the new 
generations of students with the 
political problems of our time “in 
order to help them to gain a realistic 
point of view.” And realistic it is, 
indeed! Here a former Munich law 
professor, who finds kind words for 
the initiation of national socialism by 
“young idealists,” vents his spleen 
against the Allied Powers of World 
War II, the Nuremberg trials, the 
Allied war crimes trials against 
murderers, sadists, and _ torturers, 
against the “legality” of the German 


denazification trials,! against the Rus- 
sians, the French, the British, and 
American dollar diplomacy. 

Even books like these may some day 
serve a useful purpose. They form 
items in the rapidly growing library, 
reminiscent of the period after Versail- 
les, that could be assembled under the 
title ‘What They Dare Again.” Other- 
wise, from any scholarly point of view 
the book is worthless. 

REGINALD PARKER 


SAUER, W. Einfiihrung in die Rechts- 


philosophie. Berlin: Duncker & Hum- 
blot, 1954. Pp. x, 132. 

Wilhelm Sauer is now one of the 
great old men of German jurispru- 
dence. Beginning with his Grundlagen 
des Prozessrechts (1919) to his System des 
Strafrechts, Besonderer Teil (1954), he 
has published some fifteen volumes 
ranging from criminal law and proce- 
dure through sociology and criminology 
to international law, methodology, 
legal and social philosophy, theory of 
science and metaphysics. 

In the present small volume, he 
offers “fiir Unterricht und Praxis’’ the 
vintage of his mature thought in an 
easily readable, even though all too 
compressed, version. The book is 
divided into four parts. These deal 
with methodology and sociology of 
law, theory of legal form and principle, 
and theory of culture and legal science. 

The core of Sauer’s jurisprudence is 
his three-dimensional theory. He com- 
bines three ways of looking at things 
legal: historical-psycho-sociological de- 
scription, formal logical subsumption 
under norms, and _ social-ethical-cul- 
tural evaluation according to regula- 
tive ideas or metajuridical standards. 
The latter are legal security, justice, 
and common welfare. 

The operational device which com- 


1The author also wrote a special opinion 


on this subject. Koellreutter, Das Wesen der 
Spruchkammern und der durch sie durchge- 
fiihrten Entnazifizierung (1954). 
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bines these three methods is the 
‘“‘konkrete Gestaltungsnorm.” This is 
characterized with express reference to 
Anglo-American justice: from case to 
case the judge creatively fashions the 
abstract rule and gives shape to a 
concrete norm, apt to be generalized in 
future cases and so itself to become 
abstract. Always bent on starting with 
inductive detail and developing the 
highest principles from an analysis of 
life situations, Sauer exhibits a taste 
for utilitarianism and pragmatism. On 
the other hand, he also relies heavily on 
Leibniz and Kant. The ultimate in 
his philosophy are “value-monads,”’ 
whereas for terrestrial purposes values 
are called “regulative ideas.” 

The trouble with this three-dimen- 
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sional view is, of course, that facts, 
norms, and values may be called 
“dimensions” in a rather figurative 
sense only. Yet when Sauer deals with 
empirical detail—which he mostly 
does—he very fortunately brings out 
the practical utility of his somewhat 
loose methodology. His philosophy 
looks much better in operation than in 
formulation. And this small volume is 
an admirable mirror of the many 
problems—both practical and theo- 
retical—which preoccupy the minds of 
German lawyers in an age when the 
lingering memory of an unprecedented 
collapse of the legal order still persists, 
while scholars and students try to build 
up legal science anew. 

BARNA HORVATH 














Books Received 








Mention in this list does not preclude a later review 


ARGENTINA 


SANTA PINTER, J. J. Sistema del Derecho 
Anglosajén. Andlisis Esquematico. Bue- 
nos Aires: Roque Depalma Editor, 
1956. Pp. xii, 162. 


AUSTRALIA 


REs JUDICATAE. THE JOURNAL OF THE 
LAw SCHOOL OF MELBOURNE. Divorce 
Symposium. Vol. 7, No. 4. January 
1957. Melbourne: Melbourne Univer- 
sity Press, 1957. Pp. 357-496, index, 
vil. 

AUSTRIA 


SCHAUMANN, W. Die Gleichheit der 
Staaten. Ein Beitrag zu den Grund- 
prinzipien des Vd6lkerrechts. Wien: 
Springer-Verlag, 1957. Pp. x, 160. 


BELGIUM 


VANDER Ex st, R. Les lois de police et de 
surelé en droit international privé 
Frangais et Belge. Vol. 1. Caractéres 
généraux. Préface de Maximilien 
Philonenko. Bruxelles: Edition du 
Parthenon, 1957. Paris: Recueil Sirey, 
1957. Pp. xv, 197. 


BRAZIL 


Revista da Faculdade de Direito. Vol. L. 
Sao Paulo: Universidade de Sao 
Paulo, 1955. Pp. 464. 

Souto, C. Da Inexisténcia Cientifico- 
Conceitual do Direito Comparado. 
Recife: 1956. Pp. 153. 


FRANCE 


Annuaire Francais de Droit International. 
Paris: Centre National de la Recherche 
Scientifique, 1955. Pp. xv, 835. 

DAIRAINES, S. Les étrangers et les sociétés 
étrangéres en France. Paris: Editions 
de Villefort 1957. Pp. vi, 365. 

FIscHER, GEORGES, L’énergie atomique et 
les Etats-Unis. Droit interne et droit 
international. Préface by Marcel Si- 


149 


bert. Paris: Librairie Générale de Droit 
et de Jurisprudence, 1957. Pp. 408. 

Léavute, J. Secret militaire et liberté de la 
presse. Etude de droit pénal comparé. 
Travaux de Il’Institut de Sciences 
Criminelles et Pénitentiaires de Stras- 
bourg. Paris: Presses Universitaires de 
France, 1957. Pp. xv, 126. 

Secondes journées de droit franco-espagnol 
—Barcelone, Avril 1955. Rapports. 
Annales de la Faculté de droit de 
Toulouse. Tome IV. Toulouse: Univer- 
sité de Toulouse, 1956. Pp. 193. 

VANDER Ex st, R. Les lois de police et de 


sureté cn droit international privé 
Frangais et Belge. Vol. I. Caractéres 
généraux. Préface de Maximilien 


Philonenko. Paris: Recueil Sirey, 1957. 
Bruxelles: Edition du Parthenon, 
1957. Pp. xv, 197. 


GERMANY 


ALSBERG, M. Der Beweisanirag im 
Strafprozess. Second revised ed. by Dr. 
Karl-Heinz Niise. K6ln/Berlin: Carl 
Heymanns Verlag KG, 1956. Pp. 
xxii, 541. 

Decisions of German Superior Courts re- 
lating to International Law, 1945-1949. 
Fontes Iuris Gentium. Max-Planck- 
Institut fiir auslindisches 6ffentliches 
Recht und V6lkerrecht. K6ln/Berlin: 
Carl Heymanns Verlag KG, 1956. 
Pp. xx, 250. 

DietzE, G. Uber Formulierung der 
Menschenrechte. Berlin: Duncker & 
Humblot, 1956. Pp. 178. 

ENNECCERUS, L.—Kupp, T.—WotrFr, M. 
Lehrbuch des Biirgerlichen Rechts. Band 
III. Martin Wolff, Sachenrecht. 10th 
ed. by Martin Wolff—Ludwig Raiser. 
Tiibingen: J. C. B. Mohr (Paul Sie- 
beck), 1957. Pp. xx, 825. 

ErRLterR, G.-Kruse, H. Deutsches Atom- 
energierecht. Erganzungslieferung 1-4, 
February 1957. Gottingen: Verlag Otto 
Schwartz & Co. (loose-leaf.) 

Festschrift fiir Friedrich Lent. Miinchen/ 








150 


Berlin: Verlag C. H. Beck, 1957. Pp. 
327. 

von Hentic, H. Zur Psychologie der 
Einzeldelikte. Vol. 1. Diebstahl-Ein- 
bruch-Raub. Tiibingen: J. C. B. Mohr 
(Paul Siebeck), 1954. Pp. viii, 195. 

Hirscu, Ernst E. Das neue Urheber- 
rechtsgesetz der Tiirkei. Mit deutsch- 
sprachiger Fassung des Geselzes vom 
5. Dezember 1951. Schriftenreihe der 
UFITA, Heft 4. Baden-Baden: Verlag 
fiir angewandte Wissenschaften, 1957. 
Pp. 116. 

Internationaler Rechtshilfeverkehr in Straf- 
sachen. 2. Lieferung und 1. Ergin- 
zungslieferung. Stand vom 1. April 
1956. Compiled and annotated by Dr. 
Heinrich Griitzner. Hamburg—Berlin 
—Bonn: R. v. Decker’s Verlag, G. 
Schenck, 1956. (loose-leaf). 

MitteEis, H. Deutsche Rechtsgeschichte. 
4th ed. Neubearb. von Lieberich, H. 
Juristische Kurz-Lehrbiicher. Miinchen 
/Berlin: C. H. Beck’sche Verlags- 
buchhandlung, 1956. Pp. x, 221. 

VON PUTTKAMER, E. Féderative Elemente 
im deutschen Staatsrecht seit 1648. 
Gottingen/Frankfurt/Berlin: Muster- 
schmidt Verlag, 1955. Pp. 191. 

RIEPENHAUSEN, B. Das Arbeitsrecht der 
Biihne. Systematische Darstellung der 
Rechtsprechung des Biihnenoberschieds- 
gerichts. 2nd ed. Berlin: Walter de 
Gruyter & Co., 1956. Pp. xv, 342. 


GREAT BRITAIN 


GRAVESON, R. H.—CRang, F. R. (eds.) 
A Century of Family Law 1857-1957. 
London: Sweet & Maxwell, 1957. Pp. 
xviii, 459. 

Jennincs, I. Constitutional Problems in 
Pakistan. Cambridge: Cambridge Uni- 
versity Press, 1957. Pp. xvi, 378. 

Jessup, P. C. Transnational Law. Storrs 
Lectures on Jurisprudence. New Ha- 
ven: Yale University Press, London: 
Geoffrey Cumberlege, Oxford Univer- 
sity Press, 1956. Pp. 113. 

Jotowicz, H. F. Roman Foundations of 
Modern Law. Oxford: At The Claren- 
don Press, 1957. Pp. xx, 217. 

Sexual Offences. A Report of the Cam- 
bridge Department of Criminal 
Science. Preface by L. Radzinowicz 





THE AMERICAN JOURNAL OF COMPARATIVE LAW 


(ed.) Edited for Department of 
Criminal Science, Faculty of Law, 
University of Cambridge. London: 
Macmillan & Co., Ltd. New York: St. 
Martin’s Press, 1957. Pp. xxvii, 553. 

WILBERFORCE, R. O.—CAMPBELL, A.— 
Etes, New P. M. The Law of Re- 
strictive Trade Practices and Monopo- 
lies. London: Sweet and Maxwell, 
1957. Pp. xxiv, 677. 


GREECE 


VALLINDAS, P. G—Koumantos, G. A.— 
LamBADARIOS, C. E. — BENDER- 
MACHER-GEROUSSIS, E. Etudes sur les 
travaux préparatoires de la Huitieme 
Session de la Conférence de la Haye de 
Droit International Privé. (in Greek) 
Athens: Publications de 1’Institut 
Hellénique de Droit International et 
Etranger, 1956. Pp. 61. 

Vatiinpas, P. G. La Conférence de La 
Haye de Droit International Privé et la 
Gréce. Reprint from Journal de juris- 
prudence hellénique et étrangére, 
1955-1956. (in Greek). Athens: 1956. 
Pp. 170-180. 

VALLINDAS, P. G. The Universal Declara- 
tion of Human Rights and the General 
Principles of Law. Reprint from 
’Avarumov dro 76 meptoduxov “’Axrives”’ 
March, 1957. Athens: 1957. Pp. 7. 
(In Greek). 


ITALY 


Nos, R. L’arbitrato delle associazioni 
commerciali. Preface by Mario Ro- 
tondi. Padova, Cedam: Casa editrice 
dott. Antonio Milani, 1957. Pp. xvi, 
505. 

RiccA-BARBERIS, M. Diritto romano e 
tradizione nella  legislazione  civile. 
Torino: G. Giappichelli, 1956. Pp. 51. 


JAPAN 


MaItTANI, Rivuzo, Beitrige zum Unter- 
nehmungsrecht. Tokyo: Yuhikaku, 
1956. Pp. xv, 206. 


MExIco 


MIRANDA, J. Reformas y Tendencias Cons- 
titucionales Recientes de la América 
Latina (1945-1956). México: Universi- 











BOOKS RECEIVED 


dad Nacional Auténoma de México, 
Instituto de Derecho Comparado, 
1957. Pp. 309. 


NETHERLANDS 


BONNICHON, A. Law in Communist China. 
The Hague: International Commission 
of Jurists. Pp. 35. 

DuynsTEE, W. J. A. J—VERBURG, GERH. 
Misbruik van Recht door de Burgerlijke 
Eigenaar. Handeligen van de Vere- 
niging voor Wijsbegeerte des rechts. 
XXXXI (Eerste gedeelte) 1956. Zwolle: 
W. E. J. Tjeenk Willink, 1956. Pp. 42. 

Kocu, F. E.—Moss, Ricuarp (eds.) 
Compilation of the Legal Provisions, 
Regulations, Circulars and Forms Re- 
lating to Double Taxation Relief in the 
United Kingdom of Great Britain and 
Northern Ireland. Amsterdam: Inter- 
national Bureau of Fiscal Documenta- 
tion, 1957. Pp. 164. 


SWITZERLAND 


Burer, F. W. Das Problem des Minder- 
heitsschutzes im schweizerischen Ak- 
tienrecht. Lecture given Nov. 8, 1956 in 
Ziircherischen Juristenverein. Reprint 
from Die Schweizerische Aktiengesell- 
schaft, No. 4, Dec. 1956. Pp. 13. 

GrossEN, J.-M. L’égalité du mari et de la 
femme au regard du droit de la famille. 
Inaugural Address. Neuchatel: Secré- 
tariat de l’université, 1957. Pp. 29. 

Schweizerisches Jahrbuch fiir interna- 
tionales Recht. Annuaire suisse de droit 
international, 1955. XII. Ziirich: Poly- 
graphischer Verlag A. G., 1956. Pp. 
304. 


UNITED STATES 


ARANOW, E. R.—Etnuorn, H. A. Proxy 
Contests for Corporate Control. New 
York: Columbia University Press, 
1957. Pp. xxiii, 577. 

Bayitcu, S. A. Guide to Interamerican 
Legal Studies. A Selective Bibliog- 
raphy of Works in English. Coral 
Gables: University of Miami, 1957. 
Pp: 297. 

A Bibliography on Foreign and Compara- 
tive Law. Books and Articles in English. 
Compiled and annotated by Charles 


151 


Szladits. New York: Parker School of 
Foreign and Comparative Law, 1955. 
Distributed by Oceana Publications, 
New York. Pp. xx, 508. 

Gossett, W. T. Corporate Citizenship. 
Reprinted from Vol. II, The John 
Randolph Tucker Lectures, 1953-1956. 
Lexington: Washington & Lee Uni- 
versity, 1957. Pp. 157-208. 

GREENWOOD, D. Truth and Meaning. 
New York: Philosophical Library, 
1957. Pp. xii, 114. 

GROSSMAN, B. A. (editor) Letters Roga- 
tory. A Symposium Before the Con- 
sular Law Society. New York: Federal 
Legal Publications, Inc., 1956. Pp. 97. 

Haas, E. B.—Wuirtine, A. S. Dynamics 
of International Relations. New York: 
McGraw-Hill, 1956. Pp. xx, 557. 

Highlights of Current Legislation and 
Activities in Mid-Europe. Bulgaria: 
Foreign Trade. Hungary: Law of 
Inheritance. Library of Congress, Mid- 
European Law Project. Vol. IV, No. 
12. Edited by Dr. V. Gsovski, assisted 
by Dr. K. Grzybowski. Washington: 
Library of Congress, 1956. Pp. 423- 
463. 

Investment in Australia. Washington 
D. C.: U. S. Department of Com- 
merce, 1956. Pp. vi, 126. 

Investment in Central America. Basic in- 
formation for United States Business- 
men. Washington D. C.: U. S. Depart- 
ment of Commerce, 1956. Pp. vii, 273. 

Jessup, P. C. Transnational Law. New 
Haven: Yale University Press; London: 
Geoffrey Cumberlege, Oxford Univer- 
sity Press, 1956. Pp. 113. 

KELsEN, H. What is Justice? Justice, 
Law, and Politics in the Mirror of 
Science. Collected Essays. Berkeley/ 
Los Angeles: University of California 
Press, 1957. Pp. 397. 

Re, E. D. Brief Writing and Oral Argu- 
ment. 2nd ed. New York: Oceana 
Publications, 1957. Pp. 192. 

Report of the Subcommittee to Investigate 
the Administration of the Internal Se- 
curity Act and Other Internal Security 
Laws. To the Committee on the 
Judiciary, United States Senate, 84th 
Congress, 2nd Session for the Year 
1956. Sections I-XII, Appendix I, IT. 








Washington D. C.: United States 
Government Printing Office, 1957. Pp. 
vii, 338. 

The Right to Buy—And Its Denial to 
Small Business. Report prepared by 
Dr. Vernon A. Mund for the Select 
Committee on Small Business, United 


States Senate. 85th Congress, 1st 
Session. Document No. 32. March 
1957. Washington D. C.: United 
States Government Printing Office, 
1957. Pp. vii, 118. 

SowarD, F. H.—MclInnis, E. Canada 


and the United Nations. Carnegie En- 
dowment for International Peace. 
New York: Manhattan Publishing 
Co., 1956. Pp. xi, 285. 

Spinoza, B. The Road to Inner Freedom. 
The Ethics. Edited and with an Intro- 
duction by Dagobert D. Runes. New 
York: Philosophical Library, Inc., 
1957. Pp. 215. 

Study to Serve as the Basis for the Prepara- 
tion of a Second Draft Text of Rules on 
Reservations to Multilateral Treaties. 
Inter-American Juridical Committee. 
Washington D. C.: Pan American 
Union, 1957. Pp. 58. 

Treaties in Force. A List of Treaties and 
Other International Agreements of the 
United States. Compiled by the Treaty 
Affairs Staff, Office of the Legal 
Adviser, Washington D. C.: Depart- 
ment of State, October 31, 1956. Pp. 
viii, 250. 

DE Wo tre Howe, M. Justice Holmes. 
The Shaping Years 1841-1870. Cam- 
bridge: The Belknap Press of Harvard 
University Press, 1957. Pp. xii, 330. 


VENEZUELA 


Acosta, J. C. El Proyectista y el Legis- 
lador en la Reforma del Cédigo de 





THE AMERICAN JOURNAL OF COMPARATIVE LAW 


Comercio en el ano 1955. Caracas: 
Imprenta Nacional, 1956. Pp. 190. 
GOLDSCHMIDT, R. La reforma parcial del 
Cédigo de Comercio de 1955. Caracas: 
Publicaciones del Ministerio de Jus- 
ticia, Coleccién Juridica Venezolana, 

1957. Pp. 367. 

KumMEROW, G. Algunos problemas funda- 
mentales del contrato por adhesién en el 
derecho privado. Caracas: Universidad 
Central de Venezuela, Facultad de 
Derecho, 1956. Vol. 16. Pp. 245. 

DE MIGUEL SERRANO, J. A. El ‘“‘iter 
criminis.”’ Caracas: Universidad Cen- 
tral de Venezuela, Facultad de 
Derecho, 1957. Vol. 17. Pp. xxii, 121. 

ZAMBRANO VELASCO, J. A. El Nuevo 
Régimen Francés de Quiebra y Arreglo 
Judicial. Caracas: Universidad Cen- 
tral de Venezuela, Facultad de 
Derecho, 1957. Pp. 78-168. 


YUGOSLAVIA 


The New Yugoslav Law. Bulletin on Law 
and Legislation in the Federal People’s 
Republic of Yugoslavia. Beograd: 
Union of Jurists’ Associations of 
Yugoslavia, 1956. Pp. 115. 


UNITED NATIONS PUBLICATIONS 
Yearbook on Human Rights for 1953. 


New York: United Nations Publica- 
tion, 1955. Pp. x, 429. 





Classified Advertisements 


LAw Booxs—Every KinD—FINE 
Usep. Buy—SELL—APPRAISE, Jos. M. 
MITCHELL, 5738 Thomas Ave., Phila- 
delphia 43, Pa. 














Bulletin 








Special Editor: Kurt H. NADELMANN 


American Foreign Law Association 


REPORTS 


AMERICAN FOREIGN LAW AssociATION— 
At the thirty-second annual meeting of 
the American Foreign Law Association 
held in New York City on March 25, 
1957, the officers of the Association sub- 
mitted their reports for the past year. 
Messrs. Max Rheinstein, Chicago, IIl., 
Angelo Piero Sereni, New York, N. Y., 
Ivan Soubbotitch, New York, N. Y., 
Arthur T. von Mehren, Cambridge, 
Mass., were elected members of the 
General Council, Class 1960. The General 
Council re-elected the outgoing officers 
for another term, adding Mr. David E. 
Grant, New York City, as fourth vice- 
president. The vacancy created on the 
General Council by the election of David 
E. Grant was filled by election of Mr. 
Miguel A. de Capriles, New York City, 
as a member of Class 1958. Officers of 
the Association: Otto C. Sommerich, 
president; Alexis C. Coudert, David E. 
Grant, John N. Hazard, Hessel E. 
Yntema, vice-presidents; Robert R. Boot, 
treasurer; Albert M. Herrmann, One 
Wall Street, New York 5, N. Y., secre- 
tary. 

During the past year, luncheon meet- 
ings in New York City were addressed 
by: Professor Louis L. Jaffe and Mr. 
Leonard Boudin on ‘The Right to a 
Passport”; Messrs. William Harvey 
Reeves and Harry LeRoy Jones on 
“International Aspects of the New York 
Interpleader Compact Act’’; Mr. Andrew 
Martin on “The New British Anti-Trust 
Law.” A joint supper session with the 
Committees on International Law and 
Foreign Law of the Association of the 
Bar of the City of New York was ad- 
dressed by: Messrs. Richard N. Gardner 
and Raymond Vernon on “Organizing 


World Trade—A Challenge for Ameri- 
can Lawyers.” 

The Association continued its activities 
as United States representative on the 
International Association of Legal 
Science. It was invited to be represented 
on the United States National Commis- 
sion for UNESCO. The Association con- 
tinued its sponsoring membership in 
the American Association for the Com- 
parative Study of Law, Inc., publisher 
of the American Journal of Comparative 
Law. 


AALS COMMITTEE ON FOREIGN Ex- 
CHANGES OF LAW TEACHERS AND 
StuDENTs—A round table meeting of the 
Committee on Foreign Exchanges of Law 
Teachers and Students of the Association 
of American Law Schools was held in 
Chicago on December 29, 1956. The 
chairman of the committee, Joseph 
Dainow, of Louisiana State University, 
presided. The principal speaker was Dr. 
Francis A. Young, Executive Secretary of 
the Committee on International Ex- 
change of Persons, of the Conference 
Board of Associated Research Councils, 
Washington, D. C. Dr. Young spoke on 
“The Fulbright Program and the Legal 
Profession’. He outlined the objectives 
and policies of the Fulbright program 
and explained the procedures for the 
handling of applications and ultimate 
selections. 

There was also a panel discussion on 
“Lecturing to Students and Contact with 
Scholars in Foreign Countries”. Professor 
Jerome Hall, of Indiana University, de- 
scribed some of his experiences and 
reactions during the course of time that 
he lectured in several countries through- 
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out the globe, including especially his 
experiences in England, Ireland, Korea, 
and Japan. Professor Albert A. Ehren- 
zweig, of the University of California 
(Berkeley), described his experiences as a 
result of lectures that he gave in several 
countries, including Germany and Japan. 
There were a number of foreign scholars 
present at the meeting, including a 
number of Japanese visitors who were 
able to describe some of the situations 
from the point of view of the Japanese 
students and faculties. 

Professor Max Rheinstein, of the 
University of Chicago, gave a report on 
the National Conference of Exchange of 
Persons meeting in Chicago which he 
attended as an observer for the Associa- 
tion of American Law Schools. 

JOSEPH DAINOW 


INTER-AMERICAN ACADEMY OF CoM- 
PARATIVE AND INTERNATIONAL LAw— 
The Inter-American Academy of Com- 
parative and International Law, at 
Havana, Cuba, held its 9th Annual Ses- 


sion from February 11 to February 23, 
1957. Mr. George A. Finch, President of 
the Academy, presided over the meet- 
ings. Six courses were given: “‘E] derecho 
de angaria. Su aplicacién por los tri- 
bunales chilenos,” by Dr. Arturo Ales- 
sandri (Universidad de Chile); ‘Los 
gobiernos de facto y la legitimacién de 
sus actos,”’ by Dr. Salvador Dana Mon- 
tana (Universidad del Litoral, Argen- 
tina); “El régimen juridico del mar,” by 
Dr. Alberto Ulloa (Academia Diplo- 
matica del Peru); “El derecho de 
resistencia a la opresién en el constitu- 
cionalismo comparado,” by Dr. Ramon 
Infiesta (Universidad de La Habana); 
“The Influence of Regionalism in Inter- 
national Law,” by Prof. Charles E. 
Martin (University of Washington, 
Seattle); ‘The Settlement of Interna- 
tional Boundary Waters Questions in 
North America,” by Mr. William Roy 
Vallance (Inter-American Bar Associa- 
tion). Sixty students (from Cuba, Mexico, 
United States, Venezuela, Panama, 
Guatemala, Peru) attended the lectures. 


ANNOUNCEMENTS 


TENTH CONFERENCE OF THE INTER- 
AMERICAN Bar AssociaTIoN—The tenth 
Conference of the Inter-American Bar 
Association will be held in Buenos Aires 
from November 14 to 28, 1957. The host 
Association is the Federacién Argentina 
de Colegios de Abogados, presided over 
by Dr. Adolfo Bioy, President of the 
Inter-American Bar Association. Some 
seventy topics will be considered at 
meetings of fifteen committees and sec- 
tions through which the Association 
carries on its activities. The detailed 
program may be obtained from the 
Headquarters Office of the Association, 
210 Portland Bldg., 1129 Vermont Ave., 
Washington 5, D. C. 


SECOND INTERNATIONAL CONGRESS OF 
Labor LAw—Under the auspices of the 
Swiss Federal Council and the Council 
of State of Geneva, as well as of the 
Director-General of the International 
Labor Office, the “Second International 


Congress of Labor Law’”’ will be held in 
Geneva, Switzerland, from September 12, 
to 14, 1957. On the agenda are: Content 
legal effects, application and execution of 
Collective Agreements; Conflict of Laws 
in Labor Matters—International Stand- 
ards and General Principles; Establish- 
ment of an international association of 
labor lawyers. Notice of intention to take 
part in the Congress must reach the 
Secretariat by June 15, 1957. Secretariat: 
Département du Commerce et de 1’In- 
dustrie, 14, rue de _ l’Hdtel-de-Ville, 
Geneva. 


VIItH INTERNATIONAL CONFERENCE 
ON CRIMINAL LAw—The VIIth Inter- 
national Conference on Criminal Law, 
organized by the International Associa- 
tion of Criminal Law, will he held in 
Athens from September 26 to October 2, 
1957. The following topics are on the 
agenda: (1) Modern Views on “The 
Perpetrator of an Infraction” and “‘Par- 
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ticipation in the Infraction’’; (2) Control 
of the Power of the Judge to Fix Penal- 
ties and Security Measures; (3) Legal, 
Administrative and Social Consequences 
of Convictions; (4) Infractions com- 
mitted on Airplanes and their Conse- 
quences. Further information by the 
Organizing Committee of the Conference, 
c/o Ministry of Justice, Athens. 


INTERNATIONAL ASSOCIATION OF LEGAL 
SciENCE—The International Association 
of Legal Science, formerly the Inter- 
national Committee of Comparative Law, 
will hold its annual meeting in Chicago, 
Illinois, in September 1957. This will be 
the first meeting of the Association in the 
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United States. The American Foreign 
Law Association, United States repre- 
sentative in the Association, is in charge 
of preparation of the annual meeting. 

From September 9th to 16th, 1957, 
the International Association of Legal 
Science will hold a series of colloquia at 
the University of Chicago. The topics are: 
Legal Devices to Protect and Promote 
the Stability of Marriages; The Rule of 
Law as Understood in The West; The 
Reception of the Rule of Law as under- 
stood in underdeveloped countries with 
particular reference to India. Further 
information on the colloquia by Professor 
Max Rheinstein, Law School, University 
of Chicago, Chicago 37, Illinois. 





AMERICAN FOREIGN LAW ASSOCIATION 


Organized in New York on February 24, 1925!, the American Foreign Law 
Association has as its objects: the advancement of the study, understanding, 
and practice of foreign, comparative, and private international law, the pro- 
motion of solidarity among members of the legal profession who devote them- 
selves, wholly or in part, to those branches, the maintenance of adequate pro- 
fessional standards relative to such members, and active co-operation with 
learned societies devoted to such subjects.” 

The Association, which has branches in Chicago and Miami, is the United 
States national committee of the International Association of Legal Science. 

Active membership in the Association is open to any one of good moral 
character, who, besides manifesting a special interest in the objects of the Asso- 
ciation, (a) has been duly admitted to practice before the Federal Supreme 
Court or the highest courts of a state, territory, or possession of the United 
States; or (b) is a member in good standing of the Bar of a foreign country, or 
who is otherwise specially qualified in any branches of law to which the Asso- 
ciation is devoted. 

The affairs of the Association are managed by a General Council elected as 
stated in the Constitution. The Council selects a president, two or more vice- 
presidents, a secretary, and a treasurer, who perform the duties implied by 
their respective titles for the Association as a whole as well as for the Council. 

The General Council is composed of: Miguel A. De Capriles, New York, 
Martin Domke, New York, George J. Eder, New York, Phanor J. Eder, New 
York, Victor C. Folsom, New York, Kurt H. Nadelmann, Cambridge, Mass., 
Max Rheinstein, Chicago, IIl., Otto Schoenrich, New York, Angelo Piero 


1 For the history of the Association, see 4 Am. J. Comp. L. (1955) 320. 
2 See Constitution, as revised, October 17, 1952, 2 Am. J. Comp. L. (1953) 294. 
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Sereni, New York, David S. Stern, Coral Gables, Fla., Ivan Soubbotitch, New 


York, Arthur T. 
officers. 


von Mehren, Cambridge, Mass., and the administrative 


Officers are: Otto C. Sommerich, New York, president; Alexis C. Coudert, 
New York, David E. Grant, New York, John N. Hazard, New York, Hessel 
E. Yntema, Ann Arbor, Mich., vice-presidents; Robert R. Boot, New York, 
treasurer; Albert M. Herrmann, One Wall Street, New York 5, N. Y., secretary. 


HONORARY MEMBERS 
EDER, PHANOR J., 74 Trinity Place, New 
York 6, N. Y. 
Hupson, Mantey O., Harvard 
School, Cambridge 38, Mass. 
LOBINGIER, CHARLES S., 2002 P Street, 
N. W., Washington, D. C. 

PounpD, Roscogr, Harvard Law School, 
Cambridge 38, Mass. 

SCHOENRICH, OTTO, 63 Wall Street, New 
York 5, N. Y. 


Law 


MEMBERS RESIDING IN THE 
UNITED STATES 


ApaMs, FANEvIL, Jr., 325 East 72nd 
St., New York 21, N. Y. 

AGAR, KATHERINE D., McDermott, 
Witt & Emery, 111 W. Monroe St., 
Chicago 3, IIl. 

AGUILERA, RALPH H., 44 N. E. 1st Ave., 
Miami, Florida 

ALEsKkow, GREGORY, 201 
St., Chicago 6, IIl. 

AMMERMAN, JONATHAN E., 426 Plaza 
Building, Miami, Fla. 

ANDERSON, WILLIAM E., % Soane, 
Anderson, Luedeka & Fitch, 135 So. 
La Salle St., Chicago, IIl. 

ANGELO, Homer G., Mills Tower, San 
Francisco 4, Calif. 

ANGULO, CHARLES, 20 Exchange Place, 
New York 5, N. Y. 

ARENSON, JOSEPH T., 51 Chambers St., 
New York 7, N. Y. 

Avram, Davin, 30 
York 4, N. Y. 

BaEck, Paut L., 120 Broadway, New 
York 5, N. Y. 

BaGGETT, SAM G., Room 736, 80 Federal 
St., Boston 10, Mass. 

BAILEY, WiLtt1AM W., Maas & Bailey, 
P.O. Box 569, Charlotte Amalie, St. 
Thomas, Virgin Islanas 


North Wells 


Broad St., New 


BARNES, Wi irAM S., Harvard Law 
School, Cambridge 38, Mass. 

BARTOL, GRIER, Box 523, Villanova, Pa. 

BayitcH, Stojan A., University of 
Miami Law School, Coral Gables 34, 
Fla. 

BECKER, RALPH E., 1700 K Street, N.W.., 
Washington 6, D. C. 

BEDARD, ALFRED J., 40 Exchange Place, 
New York 5, N. Y. 

BERMAN, Haroirp J., Harvard Law 
School, Cambridge 38, Mass. 

B1AL, Louts C., Delson, Levin & Gordon, 
120 East 41st Street, New York 17, 
N.Y. 

BIANCHI, RINALDO L., Legal Research 
Bldg., Law School, University of 
Michigan, Ann Arbor, Mich. 

Bituincs, R. R., Reid & Priest, 2 Rector 
St., New York 6, N. Y. 

BiscontI, GIUSEPPE, Legal Research 
Bldg., University of Michigan, Ann 
Arbor, Mich. 

BODENHEIMER, EpGArR, 1451 
Circle, Salt Lake City, 5, Utah 

BOLGAR, VERA, Legal Research Bldg., 
University of Michigan, Ann Arbor, 
Mich. 

Bonpy, WIL1tAM, District Court of the 
United States, New York 7, N. Y. 

BonsAL, Duprey B., Curtis, Mallet- 
Prevost, Colt & Mosle, 63 Wall St., 
New York 5, N. Y. 

Boot, Robert R., Legal Dept., Federal 
Reserve Bank, 33 Liberty St., New 
York 45, N. Y. 

BoupiIn, LEONARD B., 25 
New York, N. Y. 

BRAINERD, ANDREW W., Baker, Mc- 
Kenzie, Hightower & Brainerd, 1 No. 
La Salle St., Chicago 2, Ill. 

BRAUN, JULIAN G., 85 W. Garden Road, 
Larchmont, N. Y. 
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